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STATE'S RESPONSE TO PETITIONER'S THIRD APPLICATION FOR POST
CONVICTION RELIEF AND MOTION FOR RECUSAL AND FOR A NEW VENUE 

COMES NOW the State of Oklahoma, by and through its duly elected District Attorney, 

Steve Kunzweiler, and Assistant District Attorney Meghan Hilborn, hereby submitting the State 

of Oklahoma's Response to Petitioner's Third Application for Post-Conviction Relief and Motion 

for Recusal and for a New Venue. Petitioner is procedurally barred and is not entitled to relief 

under the law. The State respectfully asks this Court to dismiss Petitioner's Third Application for 

Post-Conviction Relief and Petitioner's Motion for Recusal and for a New Venue. 

PROCEDURAL HISTORY 

On April 29, 1998, the State of Oklahoma filed a felony information charging the Petitioner 

with Murder in the First Degree. At her jury trial, which began on April 5, 1999, Petitioner was 

represented by counsel Chris Lyons. The State of Oklahoma was represented by District Attorney 

Tim Harris and Assistant District Attorney Rebecca Nightingale. On April 23, 1999 after a three

week trial, a jury of her peers found her guilty and affixed punishment at life imprisonment. The 

Honorable District Judge Michael Gassett sentenced Petitioner to the jury's recommendation on 

July 7, 1999. 
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Petitioner filed a timely appeal to the Oklahoma Court of Criminal Appeals ("OCCA"). In 

it, she raised the following propositions of error: 

I. The evidence was insufficient to sustain Appellant's conviction of Murder in 
the First Degree. 

2. The trial court committed reversible error in failing to submit a jury instruction 
on manslaughter. 

3. The jury should have received an instruction for manslaughter, consequently 
trial counsel was ineffective for failing to submit the written jury instruction on 
manslaughter. 

4. Appellant received ineffective assistance of trial counsel when trial counsel 
failed to object to a statement made by Appellant prior to her Miranda warnings 
being read to her by law enforcement. 

5. The trial court erred in finding that Appellant has waived her rights and that her 
confession was freely and voluntarily made and trial counsel was ineffective 
for failing to present to the trial court at trial the fact that Appellant had been 
coerced into making the statement. 

6. The trial court errors complained of herein cumulatively denied Appellant's 
right to a fair trial under the United States and Oklahoma Constitution and 
therefore, her conviction and sentence must be reversed. 

After thorough consideration of the issues presented, the OCCA denied relief. Wilkens v. State, F-

1999-927 (Okla. Crim. App. April 3, 2001). 

On March 5, 2003, Petitioner filed her First Application for Post-Conviction Relief. In 

addition, Petitioner filed a "Motion for Release on Personal Recognizance" on March 25, 2003. In 

her First Application for Post-Conviction Relief, Petitioner alleged the following claims for relief: 

1. Petitioner was denied her Sixth Amendment Right to Counsel because Trial 
Counsel's failure to investigate the Petitioner's defenses Constituted ineffective 
assistance of counsel. 

2. Petitioner was denied her Sixth Amendment Right to Counsel Because Trial 
Counsel's failure to enter An outstanding Tulsa County bench warrant for Terry 
Carlton's arrest Into evidence at her jury trial constituted ineffective assistance 
of counsel. 

3. Petitioner was denied her Sixth Amendment Right to Counsel because Trial 
Counsel's failure to enter the results of her 28 April 1998 urinalysis Into 
evidence at her jury trial constituted ineffective assistance of counsel. 

4. Petitioner was denied her Sixth Amendment Right to Counsel Because Trial 
Counsel's failure to enter Transcript of Tulsa Police Officer Laura Fadem's 
previous in camera testimony Into evidence before Petitioner's jury at 
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Petitioner's April 1999 jury trial Constituted ineffective assistance of counsel; 
And therefore, Petitioner's Appellate Counsel's failure to raise this claim On 
direct appeal Constituted ineffective assistance of appellate counsel 

5. Petitioner was denied her Sixth Amendment Right to Counsel Because Trial 
Counsel's failure to present testimony from a Battered Woman Syndrome 
expert at Petitioner's April 1999 jury trial Constituted ineffective assistance of 
counsel; And therefore, Petitioner's Appellate Counsel's failure to raise this 
claim On direct appeal Constituted ineffective assistance of appellate counsel. 

6. The claims presented in Propositions One through Six cumulatively Denied 
Petitioner her Sixth Amendment Right to Effective Assistance of Counsel In 
violation of the United States and Oklahoma Constitutions, And therefore her 
conviction and sentence should be reversed 

Judge Gassett denied Petitioner's PR bond, and, after the State responded, he denied post-

conviction relief by Order filed March 28, 2003. Petitioner filed "Petitioner's Reply to State's 

Response to Application for Post-Conviction Relief' on April 11, 2003, and Judge Gassett allowed 

Petitioner to supplement her Application, which she did on May 12, 2003. Her supplemented 

Application was denied on Aug. 22, 2003. 

Petitioner timely appealed the denial of post-conviction relief to the OCCA. The OCCA 

affirmed the denial of post-conviction relief on Aug. 2, 2004. Wilkens v. State of Oklahoma, PC-

2003-1002 (Okla. Crim. App. Aug. 2, 2004). 

Petitioner then filed her Second Application for Post-Conviction Relief on Aug. 10, 2009. 

At that time, she also filed a "Motion to Disqualify Tulsa County District Attorney Tim Harris, the 

Tulsa County District Attorney's Office, and the Oklahoma Court of Criminal Appeals." In her 

Second Application, Petitioner raised the following claim for relief: 

I. I was deprived my Fourteenth Amendment Right to due process before a fair 
and impartial tribunal in the District Court of Tulsa County and the Oklahoma 
Court of Criminal Appeals. 

After the State responded, the Honorable District Judge Clancy Smith denied relief by Order on 

Sept. 15, 2009. 
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Petitioner timely appealed the denied of post-conviction relief to the OCCA. The OCCA 

affirmed the denial of post-conviction relief on Nov. 13, 2009. Wilkens v. State of Oklahoma, PC-

2009-873 (Okla. Crim. App. Nov. 13, 2009). Notably, the OCCA determined the following: 

"Further, Petitioner has exhausted her State remedies regarding the issues raised in his [sic] appeal 

and application for post-conviction relief. Subsequent application on any of these issues is 

BARRED." Id. 

Petitioner now presents her Third Application for Post-Conviction Relief filed Sept. 30, 

2022. In addition, Petitioner filed a "Motion for Recusal and for a New Venue," in which she 

requests that every judge in the Tulsa County Courthouse be recused from hearing her post

conviction claim. In her Third Application, Petitioner raises the following claims for relief: 

I. The District Attorney violated April Wilken' s due process rights by suppressing 
Officer Laura Fadem's prior perjury. 
a. The District Attorney violated Petitioner's Fifth, Sixth, and Fourteenth 

Amendment rights by failing to disclose evidence of Officer F adem' s prior 
perjury. 

b. Officer Laura Fadem's prior perjury is material evidence. 
c. The Prosecution has a duty to learn of and disclose potential exculpatory or 

impeaching evidence. 
d. The fact that the perjury was public record is separate and distinct from the 

Prosecutor's duty to disclose Brady and Giglio material. 
e. Suppression of Fadem's prior perjury calls into question other potentially 

exculpatory evidence not provided to the defense. 
f. Procedural defenses of res judicata, waiver, !aches are unavailable to the 

State because the prior perjury ( and other potentially exculpatory evidence) 
was recently discovered by present counsel. 

i. Res judicata does not apply. 
ii. Waiver does not apply. 

iii. Laches does not apply. 
2. New evidence in the field of Battered Woman's Syndrome constitutes new 

material facts unavailable at the time of trial under 22 O.S. 1080(D). 
a. Advances in the field of domestic violence social science qualify as new 

evidence. 
b. The evidence presented at April's trial was based on now-outdated theories 

and incorrect understandings of survivor behavior. 
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c. April behavior is clearly explained and legally excusable when assessed 
through newly accepted social science, developed after her trial. 

1. New trauma-informed practices in the DIPV field explain April's 
mental health in a manner that bolsters her claim of self defense 
under BWS, rather than misdiagnosing her as bi-polar or psychotic. 

11. New social science standards no longer recommend psychological 
evaluations for victims of intimate partner violence. 

111. Training materials for state employees indicate that lethality 
assessments-
not psychological evaluations-are called for in responding to 
domestic violence. 

1v. Dr. Call gave April a psychological test-the Minnesota 
Multiphasic Personality Inventory (MMPI)-which 1s 
contraindicated to victims of domestic violence. 

STATEMENT OF RELEVANT FACTS ESTABLISHED AT PETITIONER'S TRIAL 

At jury trial, Medical Examiner Dr. Ronald Distefano testified that the manner of Terry 

Carlton's death a homicide. Tr. Vol. VI, 1246. Carlton suffered numerous gunshot wounds. Tr. 

Vol. VI, 1220. Distefano recovered six projectiles located in the soft tissue near the base of the 

brain. Tr. Vol. VI, 1228. Another two projectiles were recovered from his spine and left hand. Tr. 

Vol. VI, 1228; 1239. Distefano believed the wound on Carlton's left hand to be a defensive one. 

Tr. Vol. VI, 1241. 

Officer Jane Masek testified that she responded to 111328 E. 11 th St. at 1 :28 a.m. on April 

28, 1998. Tr. Vol. VII, 1279. Officer Masek was called out to a disturbance at a car, and she come 

into contact with the Petitioner, who was roller blading. Tr. Vol. VII, 1282. Officer Masek gave 

the Petitioner a ride home to 1341 E. 35 th St. Tr. Vol. VII, 1286. The Petitioner informed Officer 

Masek that she just got out of Eastern State Hospital in Vinita and that she was attending 12 and 

12, but someone was picking on her so she left. Tr. Vol. VII, 1288. 

Carrie Howard Gaston testified that she has been friends with Petitioner since they were 

children. Tr. Vol. VII, 1302. She testified that she called Terry Carlton's residence on April 28, 

1998 to check on Petitioner. Tr. Vol. VII, 1307. Gaston called between 9-10 a.m., and she testified 
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that she was surprised when Petitioner answered. Tr. Vol. VII, 1308. Over the phone, Petitioner 

seemed normal, and they chatted for around ten minutes before Petitioner told Gaston that Carlton 

was dead. Tr. Vol. VII, 1309. Gaston believed Petitioner to be joking, and she asked several times 

if Petitioner was kidding. Tr. Vol. VII, 1310. Petitioner also explained to Gaston that Terry's brains 

and blood were on the floor. Tr. Vol. VII, 1310. Petitioner told Gaston that she shot him. Tr. Vol. 

VII, 1310. Petitioner told Gaston that Petitioner would call police at some point, and she asked 

Gaston to not call police. Tr. Vol. VII, 1312. 

Officer H.G. Lawson responded to a shooting call at 2272 E. 3gth St. at 9:25 a.m. on April 

28, 1998. Tr. Vol. VII, 1344. Officers Gann, Fadem, Forester, and Lawson approached the house. 

Tr. Vol. VII, 1348. They knocked on the front door, and after a few seconds of knocking and 

ringing the doorbell, the Petitioner was on the stairwell and eventually opened the front door to 

the police. Tr. Vol. VII, 1348-1349. Officer Gann indicated that they were responding to a 

shooting, and the Petitioner nodded. Tr. Vol. VII, 1349. Officer Lawson asked, "Did you shoot 

him?" and Petitioner answered, "Yes." Tr. Vol. VII, 1349. Petitioner was then asked where the 

gun and where the victim were, and she indicated to both, downstairs. Tr. Vol. VII, 1349. Officer 

Fadem then secured Petitioner in custody in a side room. Tr. Vol. VII, 1351. In the basement of 

the house, Officer Lawson observed a blue blanket draped over a dead body with a large pool of 

blood running out. Tr. Vol. VII, 1353. In addition, he viewed a gun laying on a table. Tr. Vol. VII, 

1353. 

After Officer Laura Fadem secured Petitioner, Officer Fadem asked if there was anyone 

else in the house or any additional firearms, and Petitioner answered in the negative to both 

questions. Tr. Vol. VII, 1417. When the officers returned from downstairs, Officer Fadem and 

Petitioner moved to the right of the entryway, and at that point, Officer Fadem read Petitioner her 
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Miranda Rights. Tr. Vol. VII, 1418-1419. Officer Fadem did not ask any additional questions, but 

Petitioner continued talking with her. Tr. Vol. VII, 1421. Petitioner explained that she rollerbladed 

to Petitioner's house in the early morning hours of April 28, and he answered the door with a gun 

in his hand, which she was not concerned about because she was not expected at 4 o'clock in the 

morning. Tr. Vol. VII, 1423. They went downstairs to the rec room, injected drugs, and Carlton 

talked her into going upstairs to have sex. Tr. Vol. VII, 1423-1424. Petitioner informed Officer 

Fadem that Carlton "cracked her neck," pulled her pants and underwear down, and had sex with 

her. Tr. Vol. VII, 1424. Officer Fadem testified that although Petitioner did not indicate it was not 

consensual, Officer Fadem characterized what Petitioner was describing as forcible sex. Tr. Vol. 

VII, 1424. Petitioner shared that he did not ejaculate inside of her, but asked her to douche after 

so there would not be any evidence left. Tr. Vol. VII, 1424-1425. The pair went back downstairs, 

and Carlton injected heroin, while Petitioner squirted her methamphetamine on the floor. Tr. Vol. 

VII, 1425. Petitioner told Carlton that she needed to go upstairs to use the bathroom, and while she 

went up, she retrieved his handgun from a drawer and put it in her vest pocket. Tr. Vol. VII, 1425. 

She informed Officer Fadem that she ensured it was loaded and ready to go. Tr. Vol. VII, 1426. 

Gun in pocket, Petitioner went back downstairs to where Carlton was. Tr. Vol. VII, 1426. 

Petitioner stated that Carlton handcuffed her hands in front of her and pulled her to the couch. Tr. 

Vol. VII, 1426. Petitioner informed Officer Fadem that Carlton made a comment that he was going 

to rape her again. Tr. Vol. VII, 1436. Petitioner told Officer Fadem that Carlton made the mistake 

of turning around to get something, and she stated, "I made up in my mind that if he turned around 

and had an angry look on his face I was going to shoot him." Tr. Vol. VII, 1427. Even while 

handcuffed, she was able to reach into her pocket and retrieve the gun. Tr. Vol. VII, 1427. 

Petitioner shot Carlton when he turned around because, as she predicted, he had a mean look on 
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his face. Tr. Vol. VII, 1427. After the first shot, Carlton said that he was paralyzed and to call an 

ambulance. Tr. Vol. VII, 1428. Petitioner said that she kept shooting because she believed it was 

the merciful thing to do: "He just wasn't dying." Tr. Vol. VII, 1428. Petitioner emptied the gun. 

Tr. Vol. VII, 1428. Petitioner stated she went over to Carlton's that night because he kept breaking 

into her home, and she needed to be comfortable; She said she went over to make peace with him. 

Tr. Vol. VII, 1430. Petitioner stated that she was "all right" with Carlton's death. Tr. Vol. VII, 

1444. 

After this conversation ended, Officer Fadem escorted Petitioner to detective division and 

participated in the interview with Det. Makinson. Tr. Vol. VII, 1433; 1435. Officer Fadem also 

escorted Petitioner to Hillcrest Hospital for a SANE exam. Tr. Vol. VII, 1436. Petitioner never 

indicated any injuries she sustained from Carlton but Officer Fadem did see a possible red mark 

on the side of her face. Tr. Vol. VII, 1436. 

Sexual Assault Nurse Examiner Kathy Bell testified that when she examined Petitioner she 

did discover tears in her vaginal area at 5 and 6 o'clock. Tr. Vol. VIII, 1692. She also determined 

the injury on Petitioner's face was consistent with the history Petitioner provided of being struck 

on the face by Carlton. Tr. Vol. VIII, 1704. Petitioner reported to Bell that Carlton told Petitioner 

that he would kill her. Tr. Vol. VIII, 1714. During cross examination, Petitioner's counsel spent 

extensive time covering the evidence that Petitioner was both sexually and physically assaulted by 

Carlton: 

Q: What did she tell you Mr. Carlton said? 

A: She said that he said he was going to kill her. 

Q: All right. Then there was the information about the douche. Right? 

A: Yes. 
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Q: Okay. And she didn't give you any other information about where it might 
have been located in the house? 

A: No. 

Q: All right. She gave you a history of him having threatened her and then 
forced his penis in her; right? 

A: Yes. 

Q: And that he was striking and slapping her? 

A: Yes. 

Q: Punching her? 

A: Yes. 

Q: And that the handcuffs were put on when he tried to rape her a second time. 
Right? 

A: Yes. 

Q: And that's what she reported to you. 

A: Yes. 

Q: Okay. And then she said "I killed him"? 

A: Yes. 

Q: Right? 

A: Yes. 

Q: She says he was coming right at me - or it says at her. That was you saying 
- that was your paraphrase. Right? 

A: Yes. 

Q: Okay. But she was reporting to you that he was coming at her. Right? 

A: Yes. That's right. 

Tr. Vol. VIII, 1714-1715. 

Robert Martin, a friend of Carlton, testified that he had a phone conversation with Carlton 

the day before he was murdered. Tr. Vol. IX, 1734. During that conversation, Carlton informed 

Martin that he visited Petitioner in the hospital and Petitioner broke up with him by saying she 

loved someone else. Tr. Vol. IX, 1734-1735. In response, Carlton said he was going to move to 
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Dallas, and he made a verbal offer to buy a house down the street from Martin. Tr. Vol. IX, 1735. 

Carlton told Martin he had no plans to pick Petitioner up from Eastern State Hospital. Tr. Vol. IX, 

1735. Martin characterized Carlton and Petitioner's relationship as "volatile," and he explained 

how Petitioner would become aggressive towards Petitioner: 

Q: And based upon relationship that you had with Mr. Carlton and your 
understanding of him and your knowledge of him, would he have admitted 
to you ifhe had physically been abusing this woman? 

A: Terry indicated to me it was more the other way around. April would 
become aggressive towards him and he would defend himself and try to 
eliminate her from his premises. And then she would get on the phone and 
call the police and say that he had attacked her. 

Tr. Vol. IX, 1742-1743. 

Officer James Bennett testified that on April 11, 1998, just over a week before the murder, 

he responded to Carlton's home after Petitioner called 91 I and requested police to respond because 

Carlton was suicidal. Tr. Vol. IX, I 762-1763. When officers responded, Carlton was holding a 

guitar, not a gun as Petitioner reported, and he was calm. Tr. Vol. IX, 1764. They found Petitioner 

across the street in a backyard of a neighbor's house "confused and disheveled." Tr. Vol. IX, I 765. 

Petitioner informed officers that she had put a gun to Carlton's head and pulled the trigger. Tr. 

Vol. IX, 1766. The gun did not fire, and when it failed to fire, Carlton told her, "He was god, and 

he was the devil." Tr. Vol. IX, 1766. Petitioner told officers that she believed it, and that she also 

may have had a couple guns on her. Tr. Vol. IX, I 766. Officers discovered two firearms in her 

bag. Tr. Vol. IX, I 766. Officers conducted an emergency order of detention on both Petitioner and 

Carlton at that time due to concerns for their safety. Tr. Vol. IX, I 767-1768. 

Detective Tom Fultz testified that he executed a rights waiver with Petitioner at detective 

division on April 28, 1998. Petitioner informed Det. Fultz that she was at peace with shooting 

Carlton. Tr. Vol. IX, I 790. Det. Fultz testified that in his experience suspects attempt to provide 



details that place them in a better light: "My experience is that suspects in any crime, especially a 

homicide, attempt to do anything that they can to try and make themselves in a better light. So an 

initial statement by anyone can either be truthful or not truthful." Tr. Vol. IX, 1793. Detective Ken 

Makinson conducted the interview with Petitioner after her rights waiver was signed. After her 

recorded interview was published to the jury, Makinson testified that he believed Petitioner was 

telling what happened in a way that put her in the best possible light: "I think she, like everyone 

else does, she tells it in the best light. It's like if you're - if you get stopped for speeding, you're 

gonna tell a reason you were speeding, or why you were speeding to that police officer. It's the 

same thing." Tr. Vol. IX, 1828. Makinson that he confronted Petitioner with the fact that she could 

have left, and Petitioner responded that Carlton would have followed her. Tr. Vol. IX, 1830. 

In the Defendant's opening statement, Petitioner's counsel laid the groundwork for what 

came in Petitioner's testimony: 

Fearful to the point that when she had gone over to his residence after having tried 
a protective order, after having tried therapy, after having tried to approach other 
people, friends, Mr. Martin, Don Carlton, to exercise some influence over Terry to 
get some help at one point, that she just felt like there's nothing left but me. I had 
no one else to rely on. I had no one else that I could count on. Just me. That's all I 
have left. 

And it's because of the fact, ladies and gentlemen, that these things can happen, as 
the evidence will show, in such short period of time, very brief seconds, minutes, 
when you don't have the time to pick up a phone, and you have no other reliance 
but your own to protect yourself. 

Yes, there was a death involved. And it's tragic. Death is not pretty. I don't know 
that there's anything that is artful or graceful about it, especially under 
circumstances like this. 

Tr. Vol. X, 1924-1925. 

Petitioner testified rn front of the jury. She explained that Carlton could have 

"unpredictable fits of anger." Tr. Vol. X, 1951. She testified to several instances prior to April 27, 
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1998 regarding Carlton's physical, sexual, and emotional abuse. Petitioner testified that on April 

26, Carlton had visited her at Eastern State Hospital and threatened her. Tr. Vol. X, 2102. She 

explained that she did not want to see him, but she also did not want to aggravate him. Tr. Vol. X, 

2102. Petitioner explained that she did inform Carlton that she loved someone else, but that was 

only, as she stated, because he pressured her into saying it. Tr. Vol. X, 2104-2105. Petitioner 

testified that when she got home on April 27, her home was not the way she left it; It had been 

broken into and items stolen. Tr. Vol. X, 2108-2109. She discovered several of said items at 

Carlton's house. Tr. Vol. X, 2112-2113. 

Petitioner testified that she went over to Carlton's home in the early morning hours of April 

28 to make peace with him: "Like I said, I just wanted to be able to make peace with him. I just 

wanted there to be a peaceful resolution." Tr. Vol. X, 2123. Petitioner testified that Carlton came 

to the door with a gun in his hand, but he invited her in. Tr. Vol. X, 2129. Petitioner stated that 

Carlton wanted to go upstairs, but she did not, so they went downstairs. Tr. Vol. X, 2130. Petitioner 

testified that Carlton was insistent that they do drugs; He injected heroin, and she made a weak 

mix of methamphetamine. Tr. Vol. X, 2132-2133. Petitioner then went upstairs to use the restroom. 

Tr. Vol. X, 2133. At that time, Petitioner stated Carlton did not make any threats. Tr. Vol. X, 2134. 

When she came out of the bathroom, Petitioner testified that Carlton was standing there with the 

gun he had in his hand earlier when he answered the door. Tr. Vol. X, 2134. At that time, Petitioner 

stated that Carlton informed her that he was going to "take the fuck that [she] owed him." Tr. Vol. 

X, 2135. Petitioner also testified that Carlton told her that he was going to rape and kill her. Tr. 

Vol. X, 2140. Petitioner testified how Carlton sexually assaulted her. Tr. Vol. X, 2140-2144. They 

both then went to the basement. Tr. Vol. X, 2146. Carlton more heroin, but Petitioner did not want 

to do anymore. Tr. Vol. X, 2147-2148. 
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Petitioner testified that she then informed Carlton she was going to the bathroom, she 

grabbed the gun, grabbed other items and put them in a backpack that she left by the front door. 

Tr. Vol. X, 2153. Petitioner testified that she was waiting for him to lie down and rest, so that she 

could sneak out of the house. Tr. Vol. X, 2155. When asked why she did not leave, Petitioner 

responded, "He would outrun me. He could outrun me." Tr. Vol. X, 2155. She elaborated: "I said 

I could have left, and I could have walked out the front door. I could have ran out the front door. I 

don't think I would have gotten very far at all. And plus, like I said, I mean, I didn't - I didn't - I 

knew he'd just follow me. I knew he'd just come to where I was at. Even if he didn't catch me, 

he'd find me." Tr. Vol. X, 2155. Petitioner testified that Carlton handcuffed her from behind and 

asked her where the gun was. Tr. Vol. X, 2157. She explained what happened next: 

I knew that when he went to sodomize me that he would find it. And I started 
thinking, what am I gonna do, you know? It wasn't like I calculated, it's just like 
everything all at once. It was like really quick and instinctive. I reached back 
quickly to grab the gun, just, more than anything I didn't think I could get it, but I 
reached it and I brought it out. 

Tr. Vol. X, 2162-2163. Petitioner testified that she shot Carlton when he turned around. Tr. Vol. 

X, 2166. She testified that she did put a rug over his body because it was the respectable thing to 

do. 

The jury heard testimony from Dr. John Call, a forensic psychologist, who explained 

battered woman's syndrome, and he explained that Petitioner exhibited patterns that were 

consistent with said syndrome. Tr. Vol. XV, 2815. 

AUTHORITY AND ARGUMENT 

Oklahoma's Post-Conviction Procedure Act, 22 O.S. § 1080-1089, provides that the 

District Court may dismiss an application when it is satisfied "on the basis of the application, the 

answer or motion ofrespondent, and the record, that the applicant is not entitled to post-conviction 
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relief and no purpose would be served by any further proceedings." 22 O.S. § 1083(8). 

Accordingly, dismissal on the pleadings is improper where there exists a material issue of fact. Id. 

So, as in the case at bar, where a Petitioner fails to state a meritorious claim for relief and fails to 

present any material fact for this Court to consider, it should dismiss the application. Petitioner's 

Application is fit for dismissal. 

I. PETITIONER IS NOT ENTITLED TO A CHANGE IN VENUE, 

Petitioner is not entitled to a change of venue in this post-conviction proceeding. Change 

of venue in Oklahoma is governed by 22 O.S. § 561, which states: 

Any criminal cause pending in the district court may, at any time before the trial 
is begun, on the application of the defendant be removed from the county in which 
it is pending to some other county in said judicial district, whenever it shall appear 
in the manner hereinafter provided, that the minds of the inhabitants of the county 
in which the cause is pending are so prejudiced against the defendant that a fair 
and impartial trial cannot be had therein. Such order of removal may be made on 
the application of the defendant by petition, setting forth the facts, verified by 
affidavit, if reasonable notice of the application be given to the district attorney 
and the truth of the allegations in such petition be supported by the affidavits of at 
least three credible persons, who reside in said county. The district attorney may 
introduce counter affidavits to show that the persons making affidavits in support 
of the application are not credible persons and that the change is not necessary, 
and may examine the witnesses in support of said application in open court in 
regard to the truth of said application; and if it be made to appear by the affidavits 
and examination of witnesses that a fair and impartial trial cannot be had in the 
county, a change shall be granted and the order made by the court. When there are 
several defendants in any indictment or criminal prosecution, and the cause of the 
removal thereof exists only as to one or more of them, the other defendants shall 
be tried and all proceedings had against them in the county, in which the case is 
pending, in all respects as if no order of removal had been made as to any 
defendant. 

The statute only authorizes a vehicle for a change of venue prior to trial, and the only reason the 

statute allows for a change of venue is if the potential jury pool is "so prejudiced against the 

defendant" that its is virtually impossible to conduct a fair trial. When circumstances as such are 

apparent, the statute provides the procedure a defendant must undertake in order to secure the 

change of venue. This procedure includes affidavits of three credible witnesses, an opportunity for 
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the district attorney to respond and cross examine said witnesses. On appeal, the OCCA has denied 

relief when the appellant complained he should have received a change of venue because appellate 

failed to comply with the requirement of supporting affidavits. Brown v. State, 1994 OK CR 12, 

871 P.2d 56, 61. 

In addition, the burden to show entitlement to a change of venue is a high one: "There is a 

rebuttable presumption that the accused can receive a fair trial in the county in which the offense 

occurred and the burden of persuasion is on the accused, who must show actual exposure to the 

publicity and resulting prejudice by clear and convincing evidence." Shultz v. State, 1991 OK CR 

57,811 P.2d 1322, 1329. See also Hain v. State, 1996 OK CR 26,919 P.2d I 130. Merely showing 

that a jury knows something about the case on trial does not secure a change of venue: "We have 

repeatedly held that the accused is not entitled to a jury who knows nothing about this case." Shultz 

v. State, 1991 OK CR 57,811 P.2d 1322, 1330. 

Petitioner is not entitled to a change of venue for this post-conviction proceeding because 

nothing in the law provides for such a request. The proper jurisdiction of a post-conviction 

proceeding under the Post-Conviction Procedure Act is the court that imposes judgment and 

sentence. 22 O.S. § 1081. A change of venue can only occur prior to trial-not after judgment and 

sentence. Even if this Court were to cram this post-conviction proceeding into the change of venue 

statute and attempt to adhere to its procedure, this Petitioner has not even tried to follow its 

perquisites. In addition, the Petitioner has wholly failed to meet her burden to show that the "minds 

of the inhabitants" of this courthouse-the District Judges--cannot provide her a fair review of 

her Third Application for Post-Conviction Relief The State requests that this Court deny 

Petitioner's request for a change of venue. 
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II. PETITIONER HAS FAILED TO FOLLOW RULE 15 RECUSAL 
PROCEEDINGS. 

Petitioner is not entitled to recusal of the Honorable Judge Cliff Smith or any other criminal 

district judge in this courthouse. In addition, Petitioner has failed to follow Rule I 5 recusal 

proceedings. Oklahoma District Court Rule 15 lays out the exact procedure a defendant must 

follow to attempt to disqualify a judge: 

a. Before filing any motion to disqualify a judge, an in camera request shall first 
be made to the judge to disqualify or to transfer the cause to another judge. If such 
request is not satisfactorily resolved, not less than ten (I 0) days before the case is 
set for trial a motion to disqualify a judge or to transfer a cause to another judge 
may be filed and a copy delivered to the judge. 

b. Any interested party who deems himself aggrieved by the refusal of a judge to 
grant a motion to disqualify or transfer a cause to another judge may re-present his 
motion to the Chief Judge of the county in which the cause is pending or, if the 
disqualification of a Chief Judge is sought, to the Presiding Judge of the 
administrative district by filing in the case within five (5) days from the date of 
said refusal a written request for re-hearing. A copy of the request shall be mailed 
or delivered to the Chief Judge or Presiding Judge, to the adverse party and to the 
judge who entered the original order. If the hearing before the second judge results 
in an order adverse to the movant, he shall be granted not more than five ( 5) days 
to institute a proceeding in the Supreme Court or the Court of Criminal Appeals 
for a writ of mandamus. Neither the Supreme Court nor the Court of Criminal 
Appeals will entertain an original proceeding to disqualify a judge or to direct a 
judge to transfer a cause to another judge unless it is shown that the relief sought 
was previously denied by the judge to whom the matter was re-presented in 
accordance with this rule. An order favorable to the moving party may not be 
reviewed by appeal or other method. 

Okla. Dist. Ct. R. I 5 ( emphasis added). "Rule 15 is the procedure for determining whether a trial 

judge should be disqualified, based on the facts or circumstances alleged. The burden is on the 

party seeking disqualification to substantiate a claim that the appearance of a fair trial is not 

present, or that the judge's impartiality might reasonably be questioned." Casey v. Casey, 2011 OK 

46, ~ 11,270 P.3d 109, 112 (emphasis added). 
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Petitioner is not entitled to recusal of District Judge Cliff Smith under Rule 15 because 

nothing in the law provides such a remedy. Under Rule 15, the procedure for requesting 

disqualification requires the action to be prior to jury trial-not after judgment and sentence and 

not in the post-conviction posture. Notably, Petitioner has previously attempted to disqualify the 

Tulsa County District Attorney's Office without success. Even if this Court were to manipulate 

this recusal request into Rule 15 procedure, Petitioner has failed to follow any part of the 

procedure. The State requests that this Court deny Petitioner's request to recuse. 

III. PETITIONER'S CLAIMS ARE PROCEDURALLY BARRED. 

This is Petitioner's third request for post-conviction relief. Claims that she previously 

raised or failed to raise are procedurally barred, and the OCCA declared that fact in the affirmance 

of the denial of relief from Petitioner's Second Application; She has exhausted her state remedies. 

Nothing Petitioner now states to skirt past 22 O.S. § I 086 overcomes the procedural bar. 

Oklahoma's Post-Conviction Procedure Act "provides petitioners with very limited 

grounds upon which to base a collateral attack on their judgments." Logan v. State, 2013 OK CR 

2, 13,293 P.3d 969,973. The Post-Conviction Procedure Act is not intended to provide a second 

appeal. Richie v. State, 1998 OK CR 26, 957 P.2d 1192. Accordingly, "[i]t is not the office of the 

Post-Conviction Procedure Act, 22 O.S.1991, § 1080 et seq. to provide a second appeal under the 

mask of post-conviction application." Thomas v. State, 1994 OK CR 85, 888 P.2d 522, 525. 

Finality of judgments is of the utmost importance in the post-conviction posture and should be 

stressed accordingly: 

We will narrowly construe these amendments in accordance with the legislature's 
intent to honor the principle of finality of judgment. The Post-Conviction 
Procedure Act is not intended to provide a second appeal. We will consider neither 
issues raised on direct appeal and therefore barred by res judicata, nor issues 
waived because they could have been raised on direct appeal but were not. 
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Cannon v. State, 1997 OK CR 13, 933 P.2d 926, 928. This commandment is embodied in the Post

Conviction Procedure Act: "All grounds for relief available to the application under this act must 

be raised in the original, supplemental or amended application." 22 O.S. § 1086. The doctrine of 

res judicata procedurally bars issues which were already raised and ruled upon; the doctrine of 

waiver bars issues which could have been raised on review, but were not. Id. King v. State, 2001 

OK CR 22, 14, 29 P.3d 1089, 1090 (noting that petitioner's claims should have been raised prior 

to his guilty plea, but most certainly in a direct appeal, and, therefore, his claims were barred). See 

also Webb v. State, 1992 OK CR 38, 16, 835 P.2d 115, 116, overruled on other grounds (holding 

that petitioner's third attorney was procedurally barred from raising an ineffective assistance claim 

in petitioner's second application for post-conviction relief). 

The Legislature has provided a narrow exception, allowing for subsequent applications 

when there exists a "sufficient reason" why the grounds for relief were not asserted or inadequately 

asserted in the prior application. 22 O.S. § I 086. Thus, analysis turns to whether there exists a 

sufficient reason for not raising them, or inadequately raising them in her previous application. 

Petitioner makes no showing whatsoever. 

Petitioner argues since the "prior perjury was recently uncovered by present counsel," 22 

O.S. § 1086 does not apply to procedurally bar her current Third Application. Just because prior 

counsel never "uncovered" the alleged perjury does not mean that it could not have been found 

with due diligence and raised in her previous applications. In addition, digitization of records does 

not dissolve the procedural bar Petitioner is now confronted with, as counsel could have researched 

the Officer Fadem's lawsuit without digitized records. In addition, new policies for responding to 

domestic violence victims is not a "sufficient reason" to overcome the procedural bar in § 1086. If 

that were the case, no conviction would ever be final. Petitioner fails to overcome the procedural 
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bar imposed by 22 O.S. § 1086. Therefore, the State requests a dismissal of Petitioner's Third 

Application on this basis. 

IV. PETITIONER'S "NEWLY DISCOVERED EVIDENCE" DOES NOT REQUIRE 
RELIEF. 

Under the Post-Conviction Procedure Act, a petitioner may raise a claim "that there exists 

evidence of material facts, not previously presented or heard, that requires vacation of the 

conviction or sentence in the interest of justice." 22 O.S. § I 080(d). In the post-conviction posture, 

the test for "newly discovered" evidence was announced in May v. State, 1976 OK CR 328, 75 

P.3d 891, 892: 

We have repeatedly held that the test to be employed in passing on a motion for a 
new trial on the grounds of newly discovered evidence as provided for by 22 O.S., 
§ 952, is whether such evidence is material, whether the accused exercised due 
diligence to discover such evidence before trial, whether such evidence is merely 
cumulative, and whether there is a reasonable probability that, if such evidence had 
been produced at trial, it would have changed the result. We are of the opinion that 
the test is not different in passing upon an application for post conviction relief 
based upon the provisions of22 O.S., § 1080( d), namely, "that there exists evidence 
of material facts, not previously presented and heard, that requires vacation of the 
conviction or sentence in the interest of justice." 

May, at ,i 10. In the post-procedure posture, a petitioner must prove that the newly discovered 

evidence would have changed the jury's verdict. Smith v. State, 1992 OK CR 3, 826 P.2d 615, 617. 

The OCCA has consistently held that relief will not be granted "where the evidence merely tends 

to discredit or impeach a witness without some probability that the trial result would be changed." 

Moore v. State, 1995 OK CR 12,889 P.2d 1253, 1256. See Godbey v. State, 1987 OK CR 3, 731 

P.2d 986, 988 (holding that two witness statements evidencing the victim's sisters were plotting 

to obtain custody of the victim after the allegations were made and declaring that "[ c ]ourts will 

not ordinarily grant new trials upon the ground of newly discovered evidence where the evidence 

sought to be introduced is cumulative, or for the purpose of impeachment"); See also Trowbridge 

v. State, 1972 OK CR 271, 502 P.2d 495, 508 (finding that the only purpose of the "newly 
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discovered evidence" was to impeach the testimony of a probation and parole officer; therefore, 

the trial court did not abuse its discretion when it declined to issue a new trial). 

In order for newly-discovered evidence to meet the May standard, the "facts must have 

been undiscoverable for trial or original appeal despite the exercise of due diligence." Romano v. 

State, 1996 OK CR 20, 917 P.2d 12, 15. In Sheppardv. State, 1987 OK CR 4, 731 P.2d 989,990, 

the defendant requested a new trial based upon newly-discovered evidence. The OCCA found that 

said evidence could have been discovered with due diligence even though defendant only knew 

his witness by the nickname "Rover": "However, the defendant and Mr. Wilson had been friends 

for four or five years. Moreover, Mr. Wilson testified that the defendant knew how to locate him. 

We are compelled to conclude that if due diligence had been exercised prior to trial, counsel could 

have become acquainted with the testimony which was later obtained from this witness." 

In Romano. the petitioner filed for post-conviction relief and alleged four categories of 

alleged newly-discovered evidence:(!) the temperature of the victim's apartment where the victim 

was found murdered was warmer than what was originally testified to at trial; (2) the victim was 

burglarized seven weeks prior to his death; (3) the State provided a second-stage witness, Greg 

Myers, a deal in exchange for his trial testimony; and (4) Myers recanted after trial. 917 P.2d at 

15. The OCCA concluded that with due diligence petitioner's counsel could have obtained these 

facts: "With due diligence counsel could have probed the facts Martin used to arrive at this 

conclusion." Id. at ,r 17. The OCCA determined that the information regarding the prior burglary 

of the victim was not "newly discovered" because petitioner's trial counsel did question the 

detective of other crimes committed upon the victim leading up to the murder: "Experienced trial 

counsel expressed no surprise at this evidence." Id at ,r 23. The OCCA also determined the 

"alleged deal" that was provided to Myers was raised at trial and was no more than conflated 
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reimbursements. Id. at ,r 24. Finally, the OCCA declined relief on what petitioner alleged was 

Myer's recantation after trial regarding statements petitioner made to Myer about a previous 

murder petitioner committed: "For the same reasons we find Myers' testimony did not deny him a 

fair trial, we find the recantation does not undermine the jury's decision to impose the death 

penalty. Myers' testimony had almost no weight, and the issue it was offered to support

continuing threat-was supported overwhelmingly by other evidence." Id. at ,r 27. 

a. Officer Fadem 's alleged perjury is not newly discovered evidence. 

The statement at issue that Petitioner is alleging is newly discovered evidence is a statement 

from a filed petition suing certain attorneys after convincing Fadem "that it was necessary and 

proper to exaggerate the size of her father's wealth in order that [Fadem's] mother would receive 

a fair share of the marital estate." This petition was filed in 1990. Court records, such as this, are 

records available to the public, including Petitioner's counsel at the time of her jury trial in 1999. 

Just because said records are now digitized and subject to a quick search under a name does not 

mean said records are "newly discovered" under the law. Due diligence could have uncovered this 

court filing prior to her trial and prior to her first post-conviction application. Even if this Court 

were to deem them newly discovered under May, said statement at the most could only be used to 

impeach Officer Fadem. Impeachment based upon this statement would not have changed the 

outcome of this trial as Petitioner provided the same statements to Det. Makinson and in her 

testimony to the jury. 

b. Current trends on the treatment of domestic violence victims does not amount to 
newly discovered evidence and does not entitle to relief now. 

How social workers, advocates, and law enforcement treat domestic violence victims now 

is not newly discovered evidence under May. Contrary to what Petitioner's Third Application 

suggests, the jury heard an extensive amount of testimony regarding Petitioner being a victim of 
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domestic violence. Her own expert explained battered woman's syndrome. Even viewing the 

totality of the evidence of abuse perpetrated by Carlton, the jury still did not believe Petitioner was 

justified in shooting him numerous times until he lay dead on the floor of his basement. If a 

petitioner were to present new social science data without end in the post-conviction posture, no 

judgment would ever be final. This is not the type of newly-discovered evidence that would have 

changed the outcome of Petitioner's trial. Rather, the jury heard so much testimony and evidence 

of how Petitioner was treated by Carlton and still found her guilty of Murder in the First Degree. 

Nothing Petitioner now raises changes her culpability. The State would request the Court dismiss 

Petitioner's claims of newly-discovered evidence as it does not survive the May standard. 

V. NO BRADY VIOLATION OCCURRED IN PETITIONER'S TRIAL. 

Petitioner alleges that the State of Oklahoma violated her rights because the "newly-

discovered" evidence of Officer Fadem' s alleged perjury is Brady material in the possession of the 

State and withheld from the Petitioner. 

Due process requires the State to disclose exculpatory and impeachment evidence 

favorable to an accused. See United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 

481 (1985); Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d [104] (1972); Brady 

v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); and Napue v. Illinois, 360 U.S. 

264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959). In order to establish that a Brady violation has 

occurred, the petitioner must show that (I) the State suppressed evidence that was exculpatory; (2) 

that it was evidence within the State's possession; and (3) that the evidence was material. Under 

Bagley, material means the following: 

The evidence is material only if there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result of the proceeding would have 
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been different. A reasonable probability is a probability sufficient to undermine 
confidence in the outcome. 

Bagley, 473 U.S. at 682, 105 S.Ct. at 3383. The question is not whether the verdict more likely 

than not would have been different, but "whether in its absence [the defendant] received a fair trial, 

understood as a trial resulting in a verdict worthy of confidence." Kyles, 514 U.S. at 434, 115 S.Ct. 

at 1566. 

In Paxton v. State, 1993 OK CR 59, 867 P.2d 1309, the appellant alleged a Bratry violation 

after his murder conviction because the State failed to disclose a police report of the victim in an 

altercation with a woman ten months prior to the victim's murder. Appellant contended that the 

police report should have been turned over in accordance with his discovery request for all 

information that would "negate the guilt of the accused," and the police report supported his self

defense claim. Id. at, 16. The OCCA held relief was not required: 

The record reveals the State gave Appellant a complete copy of its file on the case. 
The State argues that the file did not contain the police report because it did know 
of its existence. Under the general discovery request in this case, the State had no 
duty to investigate the character and history of the victim in the absence of any 
indication that such an inquiry was necessary. Regardless of any good faith on the 
part of the State, a Brady violation can still be found under appropriate 
circumstances. However, a prosecutor will not have violated his constitutional duty 
of disclosure unless his omission is of sufficient significance to result in the denial 
of the defendant's right to a fair trial. The omission must be evaluated in the context 
of the entire record. In this case, the defense did not make a request for a records 
check on the decedent or give notice to the State of the relevance of that type of 
information to the Appellant's case. Evaluating the omission of the crime report in 
context of the entire record, we find that Appellant's guilt was established beyond 
a reasonable doubt and that the omitted evidence does not create a reasonable 
probability that, if it had been disclosed to the defense, the result of the trial would 
have been different. 

/d.at,17-18. 

First, information of O11icer Fadem's lawsuit in CJ-1990-04286 was not in the State's file. 

Its absence from the trial did not result in the denial of Petitioner's right to a fair trial. This 
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purported impeachment-which the State believes Petitioner has failed to establish with nothing 

more than a copy of the petition-would not have resulted in a different trial. Officer Fadem 

testified to Petitioner's initial statements at the scene. Those statements provided by Petitioner 

were repeated to Det. Makinson and in her own testimony to the jury. The Petitioner has failed to 

provide a Brady violation as this was not in the custody of the State and the lack of disclosure did 

not deny the Petitioner her right to a fair trial. The State of Oklahoma requests that this Court deny 

Petitioner's Third Application on this basis as well. 

VI. AN EVIDENTIARY HEARING IS NOT NECESSARY. 

Section 1084 of the Post-Conviction Procedure Act provides that an evidentiary hearing 

may be had where the application cannot be disposed of on the pleadings or where there is a 

material issue of disputed fact. 22 O.S.2011, § 1084. "[A petitioner] has no constitutional or 

statutory right to an evidentiary hearing on post-conviction review unless his application cannot 

be disposed of on the pleadings and the record or a material issue of fact exists." Fowler v. State, 

1995 OK CR 29, ,i 8, 896 P.2d 566, 566; see also Logan, 2013 OK CR 2, ,i,i 20-22, 293 P.3d at 

978. Here, a request for a hearing contains no material dispute for which an evidentiary hearing is 

necessary to resolve because, as discussed above, consideration of Petitioner's claims may be 

disposed on the record and as a matter of law. See 22 O.S. § 1083(C). Therefore, this Court should 

decline to conduct an evidentiary hearing. 
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