
Commutation Application Request Form 
( Revised July 1, 2014) 

Please read the accompanying i11structio11s carefully before completing the applicatio11. 

A commutation, being a form of clemency, is a matter of grace, mercy, privilege, or favor and not 
a matter of inherent or constitutional right. The granting of commutation creates no right or 
entitlement. Either the Board or Governor may place conditions on commutation, to be complied 
with before or after commutation is granted. There is no appeal process upon denial of an 
application. It is the applicant's responsibility to obtain arid submit accurate and complete 
information. 

Applicants must have at least 20 years remaining on the sentence for which commutation is 
requested, must not be subject to pending charges or unresolved warrants, and may not have 
been considered by the Board for commutation within the previous 36 months. Applicants 
cannot have applied and been rejected or had the application withdrawn within the previous 
twelve months. 

IJ!Jlg_or print the answers in ink. Each question must be answered fully, truthfully, and 
accurately. Failure to provide accurate i11formatio11 will be presumed a11 i11te11tio11al 
misreprese11tatio11, The submission of any false information is grounds for immediate 
rejection of the application. All informatio11 submitted will verified. Both request form and 
certificatio11 (first & last pages) must be signed and submitted before the applicatio11 can be 
processed, 

Incomplete answers will result in a suspension of the application until complete answers are 
obtained. The Pardon and Parole Board may suspend or withdraw the processing of applications 
that need completing at its discretion. Placement on a hearing docket is at the Board's sole 
discretion, application processing is not a promise or assurance of a hearing. 

If the space for any answer is insufficient, you may complete the answer on the continuation 
page or on a separate sheet of paper and attach it to the application. You may attach any 
additional documentation that you believe is relevant to your application. If the applicant has 
letters from delegates, such may be submitted to Board members through the procedures 
available on the Oklahoma Pardon and Parole Board website. Other offenders may not supply 
character affidavits. 

The undersigned acknowledges to have read and understands the above instructions prior to 
answering the questions on the commutation application. By signing and submission of this 
application, the applicant is aware of and voluntarily accepting the terms of his/her commutation. 

l ~~-✓' ~" 25.:4=/U,l_ 2@s 
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Application for Commutation 
of Sentenc_e (E!fectiveAugust2014) 

~ 

The undersigned applicant requests a commutation and in suppott thereof states the following: 

I. Personal Information 

Full Name: April Rose Wilkens 

Address (Facility): Mabel Bassett Correctional Center 
29501 Kickapoo Road McLoud, Ok 74851 

Driver's License: Oklahoma 440-80-9051 

Social Security number: 440-80-9051 

Date and place of Birth: 4/25/1970, Tulsa, Oklahoma 
~ 

Sex: Female D.O.C. # 282399 

1. Please state in full every other name by which you have been known, including 
the name under which you were convicted, the reason for your use of another name, and the 
dates during which you were so known. 
April Rose Wilkens, marital name 
April Rose, professional name (used for personal privacy) 
April Rose Fitchue, maiden name 

Are you a United States citizen? Yes: X No: 2. 

3. Have you ever applied for a commutation before? Yes: X 

If yes, state the date you previously applied and the status of that application. 
. ~ ' 

No: 

August 2009, status unlmown due to lack of response from Oklahoma Pardon and Parole Board 

II. Offense For Which Commutation Is Sought 

You must meet the eligibility criteria on all convictions. Failure to meet the eligibility criteria 
will result in the application being denied/returned to you. Questions 2 through 6 must be 
answered for every Oklahoma conviction. Jf additional space is needed you may use the optional 
continuation page of attach separate pages when answering questions 2 through 6 for multiple 
convictions. 

4. Applicant was convicted on a plea of not guilty in the District Court of Tulsa 
County of the crime of: first-degree murder 
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Case# CF-98-2173 

And was sentenced on July 7, 1999 

(check all that apply) 

X _imprisonment for life, 

___probation ________ _ 

~-a fine of$ _________ _ 

~_restitution of$ _______ _ 

• 

If there were fines or restitution ordered, indicate the date (s) paid in full. 

Applicant was 28 years of age when the offense was committed. 

Was the conviction the result of a trial Gury or bench), or a plea agreement? If plea agreement, 
explain. 

Trial (jury) 

5. Applicant began serving the sentence of imprisonment on 1/25/2000. 

6. D.O.C. projected to discharge the sentence on not applicable 

7. Applicant X did_ did not appeal the conviction. 
If you appealed your conviction or sentence, provide the date of decision(s) by the Court of 
Criminal Appeals. Also, provide citations to any published judicial opinion(s), and a copy of any 
unpublished opinion(s}, if available. 

Direct appeal denied 4/3/2001, Oklahoma Court of Criminal Appeals ("OCCA") case# F-99-927 
1st post-conviction application denied 8/22/2003, Tulsa County District Court case # 98-2173 
1st post-conviction application appeal denied 8/2/2004, OCCA case# PC-2003-1002 
H<tlieas Corpus denied 11/5/2007, U.S. District Comt (NDOK) case# 02-CV-244 
Request to appeal denied 8/5/2008, Tenth Circuit Court of Appeals case# 07-5172 
Certiorari request denied 1/12/2009, U.S. Supreme Comt case# 08-7045 
2nd post-conviction application denied 9/15/2009, Tulsa County District Court case# 98-2173 
2nd post-conviction application appeal denied 11/13/2009, OCCA case# PC-2009-873 
Certiorari request denied 4/19/2010, U.S. Supreme Comt case# 09-9086 
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8. Provide a complete and detailed account of the offense(s). You are expected to describe 
in your own words the relevant factual circumstances. of the offense(s). Do not simply repeat the 
description of the offense contained in the Criminal Information orJudgment and Sentence, or 
rely on the statutory citation alone. If the convi,.tion resulted from a plea agreement, you should 
describe the full extent of your involvement in the criminal conduct, in addition to the charge(s) 
to which you plead guilty. If you need more space, use the optional continuation page. 

My name is April Rose Wilkens, and I have been incarcerated since April 28, 1998, the 
day I killed my ex-fiance, Terry Carlton. Teny was an extremely violent and abusive man. He 
had already beaten and raped me on the morning that I killed him, and he was about to sodomize 
me and threatening to kill me when I shot him with one of his own guns, a 22-caliber pistol. 
Prosecutors have used the fact that I shot Terry eight times to portray me as some kind of 
monster, but the truth is that I was scared and panicked. And it is equally true that as long as 
Terry was alive, my son and I were not safe. I hope that doesn't sound too harsh, because it's the 
truth. Once you hear my story, you will understand. I had ended my relationship with Teny, 
and he would not let me go. There was no escape. 

I was a 25-year-old single mom when I met Terry at his Acura dealership in Tulsa in the 
fall of 1995. I was shopping for a car. He flirted with me, and I flirted right back. I remember 
how cute and charming and intelligent he seemed back then. He had such a beautiful smile and 
engaging wit. He was fun. We stmied dating "and it wasn't long before I was utterly enamored 
with him. Terry was also really good to my son, Hunter, who was just four years old back then, 
and Hunter liked Terry a lot. That meant the world to me. Ours was a whirlwind romance, and 
on Christmas Eve 1995, Terry asked me to man-y him. Elated, I said yes. Looking back, 
knowing what I !mow now, I can see how naYve and silly I was then. I really believed I had 
found my prince. Terry was 12 years my senior, and by virtue of that fact, I foolishly believed 
him to be all the things he seemed: mature, wise, settled, protective, caring, and so forth. A real 
man. Imagine my surprise when the real Terry started to surface. I plummeted from cloud nine 
straight to hell. The real Terry turned out to be a hardcore drug abuser prone to outbursts full of 
rage and violence. He was sadistic. (Unbelmownst to me back then, at least two women before 
me had filed protective orders against Terry after he attacked them. One of those women, Terry's 
ex-wife, Sherry Blanton, testified at my trial about the protective order she filed against him in 
1985. (See Trial Transcript Volume XIV at 2788-90)) Trouble is, I had already fallen hard for 
him when the violence started in April 1996. Boy, was I ever stupid in love. As far as romantic 
relationships go, that was new to me. I'd always been such a rational, orderly person--you !mow, 
everything in its place, everything as it shou!J be--and for some reason, I could not wrap my 
head around what was happening. Good Lord, I became such a mess. I look back on.it now and 
think how pitiful I was--just very confused, scared, weak, and desperate. Have you ever been 
there? I !mow it's hard to understand unless you have. 

The first time Terry became violent with me was when he grabbed my throat on April 25, 
1996, my 26th birthday. For the next two years, there were numerous well-documented 
incidents when Terry beat and raped me, usually when I would try to leave him. One factor that 
made things a lot worse is that Terry's family has a lot of money and they are well-connected: 
Terry's father, Don Carlton, is a well-known and very influential Tulsa entrepreneur who has 
extraordinary connections with a lot of powerful people (and because the various Don Carlton 
auto dealerships are big adve1iisers in the Tulsa World newspaper and with numerous Tulsa radio 
stations, he even has a great deal of influence with the Tulsa media), and Terry himself had an 
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obnoxious sense of entitlement. No woman was ever going to leave him! There was no place I 
could go to get away from him! When angry and defiant, Terry would boast that the police were 
in his pocket, and on many occasions, that certainly appeared to be true. For instance, On 
December 7, 1997, I called the police after Tevry had beaten and raped me inside of his house. 
When police arrived, they saw that the door to a bedroom had been kicked in with extreme force. 
They searched the house and found some of Tetw's drugs and paraphernalia. He even admitted 
to Officer Kimberly Presley that he had drugged me by shoving valium down my throat. 
(Amazingly, at my trial, Officer Presley actually admitted that Terry told her that he had drugged 
me and I was "one big bruise." (See Trial Transcript Volume XIII at 2543-65)) Officer Presley 
handcuffed Terry, but a supervising officer, Sergeant Rick Helberg--who was not present at the 
scene--ordered her to release TetTy and just file a report. Officer Presley then transported me to 
a local hospital, where I was treated by a sexual assault nurse examiner, Karen Morgan. As 
Nurse Morgan testified at my trial, my injuries included vaginal tearing, bruising and redness. 
(See Trial Transcript Volume XIII at 2483-86, 2506) Despite all of this, Terry was never even 
arrested. 

By early 1998, after I had ended my relationship with Terry, he was stalking me fiercely, 
and he repeatedly broke into my home, ransacked it, and assaulted me. And although Terry had 
ingratiated himself to my son, Hunter, in the beginning, Terry had begun to threaten to harm 
Hunter as well by this time. See, Terry knew that Hunter is my weakness--! would never let 

'f 
anyone hurt Hunter--and Terry used that to scare me when I stopped caring whether or not I 
myselflived or died. So when Teny started threatening to hurt Hunter, I had had enough. I had 
a gun, and I hoped I had the guts to use it. I warned Terry that! would shoot him if he broke into 
my home again and tried to hmt me or my son. I seriously hoped that would keep Terry away, 
but I was dead wrong. It only made Terry more hostile and determined, and he broke into my 
home and stole my gun. By this time, my life had become a seemingly infinite downward spiral. 
My days and nights were spent looking out of my windows and over my shoulder for Terry. He 
always showed up, and despite my vigilance, he had a knack for catching me off guard. It was 
beyond frightening: it was dowmight eerie. Of course, I eventually found the phone tapping 
device that he had installed on my phone lines. He claimed to have my home bugged, too. 
Three of my neighbors, Glenda McCarley, Carl Hughes, and Maxine Callicoat, also witnessed 
Terry sneak and break into my home over and over again at all hours of the day and night. (All 
three testified about that at my trial. (See Trial Transcript Volume XIV at 2686-92, 2729-31, 
2739-58, 2761)) I never really knew exactly when to expect Terry, but I knew he was coming. I 
had taken to wearing a panic button around my neck that triggered my home security system 
alarm when pushed. I even slept with it on, lJ'c1t a lot of good it did: the police almost always 
arrived right after Terry took off. One of my neighbors, Glenda McCarley, testified at my trial 
that it was almost a joke among my neighbors about how Terry had the officers' timing down. 
(See Trial Transcript Volume XIV at 2747-48, 2740) Mind you, what makes Teny's 
evasiveness so preposterous is the fact that I lived in midtown Tulsa in Brookside. Brookside is 
very urban, vibrant, and alive. Numerous popular clubs, restaurants, and shops were within one 
block of my home. The police patrolled the area around my home around-the-clock, so they 
could have easily caught Terry at my home had they responded to my 911 calls for help in a 
timely manner. Instead, it appeared to me that almost all of the officers waited for Terry to leave 
before they showed up at my door. Once, after Teny broke into my home and I escaped to my 
neighbor Glenda McCarley's house, I called 911 and pleaded for help to come immediately. 
Glenda and I waited and waited. Finally, Terry left after trashing and pillaging my home yet 
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again. Exasperated, I called the 911 operator back, and I sardonically told her that the police 
could go ahead and show up at my house because the coast was clear: Terry was already gone. 

In early to mid-February 1998, Terry en(ered my home--uninvited and most unwelcome-
and cornered me in my bedroom. He let me know that he was armed with a pistol, a stun gun, 
pepper spray, and a billy-club. I was horrified and scared to death. I thought he planned to start 
with the pepper spray and finish me off with the gun. Although Terry had previously stolen my 
gun, a man whom I'd been seeing, Luke Draffin, had given me another gun for protection. I 
pulled it out and pointed it at Terry. Terry became further enraged and charged at me. I pulled 
the trigger, but the gun did not fire. Terry realized I could really shoot him--I realized it, too!-
and I had crossed some line of no return in his eyes. He started assaulting me again, but he 
stopped suddenly and fled when he heard Luke entering my home. 

About a week later, on February 21, 1998, Tulsa police officers, including Officer Troy 
DewiU, finally arrived at my home in enough time to catch Terry outside yelling, It was about 
three o'clock in the morning, and Terry had a loaded, chambered Glock 9mm pistol and a stun 
gun with him. (According to police reports, the pistol was fully loaded with hollow-point bullets 
and fired perfectly when tested.) Proving himself to be a police officer with integrity, Officer 
Dewitt arrested Terry and got a judge to issue an emergency protective order on the spot. 
(Officer Dewitt testified about this incident at my trial. (See Trial Transcript Volume XIV at 
2708-16)) This was my third emergency protective order against Terry. Terry violated it the 
next day, and a different police officer, Aaron Tallman, refused to enforce it. Subsequently, 
Terry was charged with transporting a loaded weapon. In March 1998, Terry failed to appear in 
court on the gun charge, and a bench warrant was issued for his arrest. That warrant was still out 
for Terry's arrest when I shot him a month later. What's more, just weeks prior to the shooting, 
on two separate occasions, different police officers--including Officer Aaron Tallman--refused 
to enforce the warrant for Terry's arrest when they encountered us and I was pleading for 
protection from Terry. (One such incident is even evidenced by police reports.) Instead, on both 
occasions, the officers transported me to a local mental hospital. The first time this happened 
was on April 2, 1998, courtesy of Officer Aaron Tallman. On that day, thanks in big part to 
Officer Tallman, I was hastily committed to the mental hospital, locked-up, and labeled bipolar. 
This was the first time to my knowledge that any mental health professional had ever diagnosed 
me as bipolar. (That diagnosis was later changed to post-traumatic stress disorder after 
unequivocal evidence surfaced proving that Terry really did stalk, beat, and rape me.) Because 
o I' the erroneous bipolar diagnosis, the Tulsa mental hospital's staff treated my very reasonable 
fear of Terry as some sort of paranoid delusion, I will never, ever forget them asking me in that 
cold, clinical, condescending manner of theirs, "Do you still think someone is trying to harm 
you?" After about a week of that kind of treatment, I managed to escape by taking a nurse's keys 
while she was playing Uno with another staff member. I returned to my home, only to have 
Terry sneak up on me by using a key to get inside. (I had changed my locks, so I don't know 
how he got a key to my home.) He abducted me at gunpoint and took me to his house. He told 
me he was mad because I refused to see him when I was locked up at the mental hospital, and 
then he said that he had me talcen to the mental hospital because he thought a stay there would 
teach me that he was the only person who cared about me. He kept telling me that he was going 
to slit my throat and kill himself. Terry's threats were made all the more real to me by the fact 
that his only nephew--Don Carlton's only grandson--had just killed his own girlfriend and then 
shot himself. Terry said hatefully that "the bitch got what she deserved." He told me that I was 
next. On this particular day, April 11, 1998, I was able to escape when Terry's television popped 

5 of31 



on out of nowhere and startled him. As I ran out of his house, I grabbed three of his pistols along 
the way. I ran to his neighbors', Dr. and Mrs. Brent Laughlin's, home and I was so relieved 
when Mrs. Laughlin answered the door. I told her what had happened, and that I was afraid to 
call the police because I believed the police wbuld not help me. We agreed to call a domestic 
violence hotline instead, but the hotline operator in .turn contacted an emergency police number. 
Tulsa police officers arrived shmily thereafter, and I immediately gave Terry's pistols to the 
primary responding officer, James Bennett. I told Officer Bennett what had just happened, and 
I also told him about Terry's violent history. Further, I told Officer Bennett that I believed Terry 
had an outstanding warrant for his arrest for failing to appear in court after he was arrested at my 
home with a loaded Glock 9mm pistol. Officer Bennett then went to Terry's house and talked 
with Terry. At my trial, Officer Bennett testified that TeITy was calm and seemed fairly relaxed 
"for having guns pointed at him," and Bennett was not talking about the police officers' guns. He 
claimed I had just pointed a gun at Terry and pulled the trigger, but the gun did not fire. Sound 
familiar? I had told Officer Bennett that happened at my home two months earlier in February 
1998, not that day in April. But Officer Bennett still claimed I was the threat, not Terry. Never 
mind the shotgun Officer Bennett admitted TeITy had right beside his front door that morning 
(See Trial Transcript Volume at IX 1773), and never mind that outstanding warrant for Terry's 
arrest. I was transported back to the local mental hospital, and here's the clincher: like Officer 
Aaron Tallman before him, Officer James .Bennett did not enforce the wairant for Terry's 
arrest. He did not arrest Terry. Ultimately, Terry was once again left unchecked to continue his 
reign of terror in my life, and that's exactly what he did. Relentlessly. I shot him two weeks 
later. 

Sadly, my situation at that time was all too common for domestic violence victims. As 
Dr. Lenore Walker, the definitive Battered Woman Syndrome expert who coined the term, 
explained in The Battered Woman Syndome, 2nd Edition and Terrifying Love: Why Battered 
Women Kill and How Society Responds: 

Battered women ... often meet with outright indifference or inaction when 
they turn to the law enforcement agency of first resort: the local police .... 
Terrifying Love: Why Battered Women Kill and How Society Responds (New 
York: HarperPerennial, 1990), page 53 

(AJlmost all of the (battered] women who had called the (the police) 
stated ... that the police had provided ab~olutely no help at all. In fact they often 
made things worse: once they were gone, after. .. the batterer saw that nothing had 
been done to stop him, he often continued his abuse with renewed violence. 
Terrifying Love: Why Battered Women Kill and How Society Responds (New 
York: HarperPerennial, 1990), page 63 

After Officer Bennett returned me to the mental hospital on April 11, 1998, I was told I 
had thoroughly embarrassed the mental hospital's employees by escaping from their lockup 
ward, and a few seemed eager for retribution. It didn't take long for them to lock me in a room 
and tie me down with four-point restraints biting into my wrists and ankles. I remember lying· 
there all sprawled out as one paiiicular nurse--the one whose keys I took when I escaped before-
hovered over me. I pleaded with her for hours to just let me use the bathroom, but she kept 
saying no. When I finally urinated all over myself, she appeared immensely satisfied. She 
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grinned from ear to ear, and I will never forget how disgusted and exposed and vulnerable I felt 
at that moment. 

Eventually, on April 22, 1998, I was trahsferred to the now-defunct state mental hospital, 
Eastern State Hospital. I had only been at Eastern State Hospital a few days when Terry lost his 
cool. On April 26, 1998, he parked in the lot directly outside of my patient ward and stalked me 
all day. When our ward was escorted outside for a break, Terry got out of his car and 
approached me. The employees on duty, though clearly apprehensive, allowed him to talk to me, 
I suppose because he was so intimidating and forceful about it. Terry was driving a brand new 
Acura NSX-T, and he said the car was my birthday present and it was waiting for me when I got 
home. I told Terry that I could not accept the present because we were never going to be 
together again, but he wouldn't accept no for an answer. He kept pressuring me, telling me that 
if I would just tell him I was in love with someone else, he would leave me alone. At last, I 
went ahead and told Terry that I was in love with Luke Draffin. I iust wanted Terry to leave me 
alone, but instead he went ballistic. Three Eastern State Hospital employees witnessed Terry go 
crazy on me there, and all three testified about it at my trial. Nurse Aide Neva Lathrop testified 
that Terry was yelling, jumping up and down, and flopping his arms. She said he was acting so 
strange that even the mental patients were eyeballing him. (See Trial Transcript Volume XIV at 
2617) Nurse Betty Cantrell testified that Terry was hostile and cursing at me, and she 
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intervened after I told her Terry carries a gun. She further testified that although I was usually 
friendly and pleasant to be around, I was nervous and tense when Terry was there. (See Trial 
Transcript Volume XIII at 2526-31) Mental Health Aide Riza Johnson testified that while I 
never gave the hospital staff any trouble at all, Terry made her "very uncomfortable," and finally 
Terry stomped off to his car and peeled out of the hospital's parking lot. (See Trial Transcript 
Volume XIII at 2512-17) (At my trial, Teny's friend, Robert Martin, testified that Terry called 
him that night and lamented that I was in love with somebody else. (See Trial Transcript 
Volume IX at 1734-35)) All of this prompted the Eastern State Hospital to release me the next 
day, April 27, 1998, after it became clear that my fear of Terry was quite rational and not a 
paranoid delusion after all .. What's more, while the erroneous bipolar label followed me to 
Eastern State Hospital from the Tulsa mental hospital, Eastern State Hospital's records show that 
I was exhibiting signs of Battered Woman Syndrome. 

It's not unusual for domestic violence victims to be misdiagnosed with serious mental 
illnesses. As Dr. Lenore Walker explained in The Battered Woman Syndrome, 2nd Edition: 

[Ilt would be quite easy to rrdsdiagnose battered women as having a 
serious mental illness if cautions weren't taken to account for the influence of 
having to cope with battering. For example, it is reasonable for a battered woman 
to believe she has been betrayed and that someone is out to get her without it 
being indicative of paranoid ideation. And it is common for battered women to 
become cognitively confused without having psychotic ideation. The Battered 
Woman syndrome, 2nd Edition (NY: Springer Publishing Company, 2000), page 
103 

Dr. Walker further explained in Terrifving Love: Why Battered Women Kill and How 
Society Responds: 

The symptoms of mental illness displayed by many battered women tend 
to quickly clear up once they are able to live without fear of further violence .... 
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A lot of "crazy" ladies aren't so .crazy, after all. A battered woman often 
adopts behavior that earns her a diagncisis of insanity, of being "crazy." In fact, 
many of her seemingly bizarre actions may have purpose and logic when viewed 
within the context of the violence and ten-or in which she lives. 

In context, the "crazy" actions of battered women may be effective 
survival techniques. Diagnoses of mental illness, delivered by uninformed 
medical personnel and mental health professionals, are often wrong .... It is 
essential that we learn to recognize Battered Woman Syndrome for what it is: a 
terrified human being's normal response to an abnormal and dangerous situation. 
Psychiatrists and other helping professionals tend to confuse the effects of 
domestic abuse with "masochism," "borderline personality disorder," or any 
number of inapplicable diagnoses. Those involved in the diagnostic procedures 
must remember that, in the case of battered women, lives depend upon proper, 
knowledgeable, and accurate evaluations and conclusions. 

We must also break through our denial about the severity of the sadistic 
manipulation and psychological control--amounting in some cases to real 
brainwashing--that a batterer may exert'over a battered woman .... When free, once 
and for all, of the battering circumstances, most of these women cease to manifest 
any so-called behavioral disturbances or personality disorders, a fact that 
proves ... that their previously abnormal behavior was directly caused by their 
victimization. When they are no longer victimized, the bizarre behavior 
disappears .... Not enough is said about the absolutely "crazy-making" behavior of 
the batterer.. .. Organized psychiatry, in general, has displayed an appalling 
ignorance about the psychology ... of battered women in particular. Terrifving 
Love: Why Battered Women Kill and How Society Responds (New York: 
HarperPerennial, 1990), pages 169-89 

(For the record, I was prescribed medication for depression after I first arrived in prison back in 
2000, but I have not sought or been prescribed any psychiatric medications whatsoever since 
sometime around 2001.) 

After Eastern State Hospital released me into a drug treatment program on April 27, 
1998, I left just after arriving. True, I had abu~ed methamphetamine. I used it for the first time 
in mid-1997. I started using it with Terry. I did it for a number of complex reasons--mostly to 
cope because I was just plain weak--and it was truly awful and wrong. However, by the time I 
left the drug treatment program, I was as finished with the drugs as I was with Terry. You see, 
when I was on drugs, I was far more compliant and I tolerated much more abuse thatlI would 
have had I been sober. As the violence got worse, so did my drug abuse. It's ironic that 
prosecutors accuse me of killing Terry because of drug abuse, because the truth is that I probably 
would have shot Terry in self-defense sooner had I not been using drugs. The drugs helped 
numb me. I had many opporttmities when I just couldn't do it no matter what he was threatening 
to do to me. 

I left the drug treatment program that day, April 27, 1998, because I was worried sick 
about what Terry was up to. He had flipped out and threatened me the day before at Eastern 
Hospital, and I knew he would make good on his threats. So many things kept running through 
my head. I was afraid that if Terry couldn't get to me in the drug treatment center, he would 
harm my son instead just to hurt me. I was beside myself, and I had to get back home. Sure 
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enough, just as I expected, I found my house fansacked. Terry had trashed and pillaged it yet 
again. Prior to my commitment to the Tulsa mental hospital, Terry had cut all of my phone lines 
before breaking into my home to assault me. Since my phone lines were not working, I decided 
that I had better get out of my house. I also needed to get some fresh air and clear my head. I 
went for a walk while it was still daylight. I called Luke Draffin from a nearby restaurant and 
told him what all had happened and asked for his help. Luke told me that he was really busy and 
couldn't come pick me up, butl was welcome to come see him later. After dark, I put on my 
Rollerblades and went in-line skating. Then I went to my neighbor Glenda McCarley's house. 
Glenda testified at my trial that she asked me why I was wearing Rollerblades that night, and I 
told her about my leaving the drng treatment center and said I only had a ce1iain amount of time 
before Terry found out I wasn't there and came after me: I told her Terry could outrun me, and I 
was wearing Rollerblades because I could skate faster than I could run. Glenda further testified 
that I told her I couldn't stay at my house because it wasn't safe, and she let me use her phone to 
try and find someone to help me. (See Trial Transcript Volume XIV at 2750-53) I called a 
friend of mine, Shannon Broyles, and asked her to come pick me up, but she couldn't because 
she had already put her baby down for the niP.:ht. I then asked her to find a guard dog to stay 
with me for protection, but that didn't pan out. (Shannon testified about that incident at my trial, 
as well as about how creeped out she was when Terry had called her a couple of weeks 
beforehand in April 1998, and asked her to help him throw a surprise birthday party for me so he 
could win me back. She testified that she had told Terry no, because she knew how badly he had 
abused me and she was afraid of him. (See Trial Transcript Volume XIV at 2663, 2667, 2672-
74, 2679)) Later, I decided to take a taxi to go see Luke Draffin, but he would not let me in 
when I got there. (At my trial, Luke admitted that Terry had offered him thousands of dollars to 
stay away from me, and he didn't let me in because he and Terry had "made a deal." (See Trial 
Transcript Volume VII at 1514)) Luke had a reputation as a real badass and Terry seemed to 
fear him, so I had relied on Luke numerous times before for protection from Terry. (Prosecutors 
painted Luke as a drug dealer, but Luke had told me that he was an undercover cop and I saw a 
lot of strange things that made me believe him.) I was surprised and dismayed and frustrated 
and angry when Luke would not open his door for me. I plopped my backpack clown on Luke's 
car and put some keys that he had given me on the windshield wiper of his car, and then I took 
off into the wee hours of the night. Shortly thereafter, I flagged down a female police officer, 
Officer Jane Masek, and told her what had happened with Luke and asked for a ride home. At 
my trial, Officer Masek testified that she checked and I had no warrants nor did I appear to be on 
drugs, so she ended up taking me home. (See Trial Transcript Volume VII at 1281-96) She also 
gave me some sotmd sisterly advice about there being a whole lot of better fish in the sea. 

I'd say it was about two o'clock in the morning on April 28, 1998, when Officer Masek 
dropped me off at my house, and it didn't take long for me to staii feeling like a sitting cluck in 
my own home again. (Terry had been arrested at my home at about three o'clock in the 
morning, remember.) The back door leading into my house wouldn't lock or even stay closed 
without some rigging because Terry had beaten it in when he broke into my home. I had no 
phone because he had cut all of my phone lines. I had no gun because he had stolen it. Once 
again, I was afraid to even fall asleep, and I was worried sick about Terry's threats to hurt my 
son, Hunter. (No matter how hai·d I tried, I could never seem to convince my ex-husband, 
Hunter's dad, of the severity of the situation and how lethal the threat to Hunter was.) I had no 
family to turn to because, as happens with many abused women, I had become estranged from 
them during the course of my toxic relationship with Terrv. I didn't feel like I could ask the 
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police for help, because while there were some police officers who had helped me, there were 
also others who didn't and only made things worse. I was so scared, confused, frustrated, 
outdone, angry, you-name-it. What was I to do? Finally, I made the decision to go directly to 
Terry and appeal to him for peace. I knew I was grasping at straws, but I felt like I had no other 
choice. I was at my wit's end, and I didn't !mow what else to do. 

I arrived at Terry's house at around three or four o'clock in the morning on April 28, 
1998, and he was really glad to see me at first. However, it didn't take long for him to start 
pressuring me to get back together with him. I refused, telling him that I had come to make 
peace with him so that he could get on with his life and my son and I could be safe. Terry was 
not having any of that. He kept insisting that I use drugs with him, a favorite tactic of his to get 
me to bend to his will. I refused at first, but as he became more and more threatening about it, I 
gave in. You can be sure that he would have administered the drugs to me by force otherwise, 
just as he had done before. So, desperately wanting to be clear-headed, I was careful to mix a 
very weak solution of methamphetamine. (My trial attorney, Chris Lyons, told me that my 
urine sample taken later that day tested negative for all drugs, although no one ever presented 
that evidence at my trial.) 

The fact that I did not want to use drugs that morning is actually pretty typical of 
domestic violence victims. As Dr. Lenore Walker reported following one of her clinical studies: 

Battered women's use of drugs was lower ... for the first three [battering] 
incidents and ... for the last one. One possible explanation for the apparent 
decrease toward the end is that they needed to be drug-free to perceive the 
alternatives involved in terminating the relationship. The Battered Woman 
Syndrome, 2nd Edition (New York: Springer Publishing Company, 2000), page 
93 

After Terry and I used methamphetamine together that morning, I went upstairs to use the 
restroom, and when I opened the door to exit the bathroom, Terry was standing there pointing a 
gun at me. "I'm going to take the fuck you owe me," Terry told me, and then he said he would 
kill me. At gunpoint, he forced me into his bedroom and onto his bed. At first he held his gun 
to my head, but eventually he put it into a nightstand. He yanked down my pants, ripping them 
in the process. I begged Terry to please kill me before he raped me, but that only angered him 
more. "You're gonna be a dead bitch!" he thre4tened. Then he rammed himself into me, ripping 
me as he entered. As he raped me, Terry kept rambling on about how I had "the ass of a 14-year
old" like the one who used to babysit his dogs in Texas, the one he "used to fi1ck." I was 
sickened and horrified. It was all so painful--physically and emotionally--that I just wanted to 
die. I begged Terry to please kill me and get it over with. "You're a dead bitch!" he spat, and he 
punched me in the head and reached around my neck to break it. My neck cracked. And then I 
fought back with the only weapons I had: words. I told Terry how disgusted I was, how sick he 
made me feel, and I asked him how he managed to keep an erection knowing I couldn't stand 
him being inside of me. Infuriated, Terry became even more violent. The rape seemed to go on 
and on forever, and THE PAIN--God, it hurt so much! And when I couldn't take it anymore, I 
tried telling him that it didn't have to be that way and if he would just stop, I would make love to 
him later. It took some convincing, but miraculously it finally worked and Terry stopped raping 
me. But then he masterbated in front of me. I was just lying there in a daze. Afterwards, Terry 
forced me to douche in front of him because he didn't want any evidence left. (That really 
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freaked me out because he had premeditated the rape long enough to purchase a douche 
beforehand.) 

Terry also forced me to smoke heroin, which I had never used before. He made me 
exhale the heroin through my nose just to be sure, but I still tried hard not to inhale much and I 
felt no effect. He took me back downstairs and tried to force me to inject a mixture of heroin 
and methamphetamine, but I was able to empty that mixture onto the floor and pretend I had 
injected myself while he was distracted. He was having problems injecting his own mixture of 
drugs, because he had injected himself so many times that he couldn't find a vein to use 
anywhere on his body. (At my trial, the medical examiner had a chart showing injection sites in 
various stages of healing\ all up and down Terry's arms, legs, and torso. Terry's drug of choice 
was cocaine, which he would sometimes inject every 10-15 minutes, although he wasn't using it 
that morning. As I told the police, he was using methamphetamine and heroin that morning, and 
his autopsy revealed amphetamines and opiates in his system.) Then, after Terry thought I had 
injected the heroin and methamphetamine mixture, he allowed me to go back upstairs alone, and 
I managed to retrieve his gun from his nightstand. I did have a chance to run, but decided 
against it. (There was testimony at my trial by my neighbor, Glenda Mccarley, and Terry's 
neighbor, Dr. Brent Laughlin, about prior incidents they witnessed when I did run and Terry 
either ran me down and dragged me--by my hair--back into the house or beat out the window of 
my car to get to me. (See Trial Transcript Volume XIV at 2621-26, 2743-44, 2761)) I thought 
I had convinced Tell'y to get some rest, you see, and my plan was to sneak away after he fell 
asleep. That way, I might get away safely, and I would hopefully have some time to figure out 
somewhere to go where Terry might not find me. To be sure, once I had the gun, I also made up 
my mind that if Terry attacked me again, I would shoot him. A short time later when Terry 
went upstairs to his bedroom to lie down, he noticed his gun was gone, and he came back 
downstairs and laid into me again. But this time he caught me off guard by handcuffing me. (I 
had no idea Terry even owned handcuffs, and that freaked me out even more.) I panicked 
because Terry had handcuffed my hands in front, and I had hidden his gun in my vest pocket 
located over the small of my back, so I didn't think I could reach it. (I was wearing a Trek 
bicycling outfit.) Terry checked my pants for the gun, but gave up when he realized my pants 
had no pockets and the gun was not there. Then he told me that he was going to rape me "up the 
ass." He was yanking me toward a couch (the police found another gun on that couch later) 
when he let go for a moment. Frantic, with my hands still cuffed, I was able to reach around and 
get the gun. I've already told you what happened next. Terry looked deranged, furious, and 
fearless when he saw the gun. He came at me and was about to grab the gun when I shot him. I 
believe the bullet went through his hand and into his neck. I may have fired another shot--! don't 
remember. Then I heard Terry's voice. It startled me, and I turned toward the sound and just 
kept shooting until the gun was empty. Have you ever heard someone say something, but for 
some reason it doesn't register with you what was said until moments later? That's what 
happened. I believe Terry had said he was paralyzed and to call an ambulance. I was horrified 
when I realized what he had said to me, but by that time I had shot Terry eight times and he was 
dead. 

It's hard to find the right words to express to you how I felt when I killed Terry. I mean, 
he was the man I had once been head-over-heels in love with. The man I had once planned to 
mall'y, have a child with, and grow old with. Things weren't always bad, you know. And now 
he was gone. It was so utterly final, and I had clone it. Me. I was beyond devastated in spite of 
all of the atrocious things that he had done to me. For a long time, I had nightmares wherein 
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Terry was chasing me and I was running or hiding from him, just desperately scared. But I'll tell 
you what was worse: the dreams I had afterwards wherein Terry and I were together and we 
were happy, so happy like we were at first. I saw all of the wonderful things that I saw in him at 
first, like the way he used to play songs just for me on his guitars, or how sweet it was when we 
played and wrestled with his two dogs, Sydney and Cool Breeze. Sometimes, I woke up from 
those dreams and it took a second for me to realize that they weren't real. It was eerie. And then 
it would hit me like a ton of bricks that I had awakened right ·back into a nightmare. It's the 
nightmare that's real whether I'm asleep or awake. 

After I shot Terry, I was so overwhelmed with feelings and confusion tliat I pretty much 
just shut down emotionally. I had to. I had so much anger inside of me before, but I don't 
remember feeling that at all afterwards. All I remember feeling was the devastating sadness, 
emptiness, and sense of loss. It was too much. Then came the feeling of relief. My son was 
alive! I was alive! I thought Terry was going to kill one or both ofus, but we were still alive! It 
was over. In my pathetic, infinite ignorance, I really believed it was all over. 

The nightmare was jnst beginning, hrwever. Terry's phone rang and I answered it. 
Carrie Gaston, a friend of mine since junior high, was calling for Terry. I told her what had 
happened and that Terry was dead. I also told her that I was going to call the police, but I 
wanted to hug my son first. Carrie called 911 after we hung up, and police officers mTived at 
Terry's house within minutes. (At my trial, Carrie testified about all of this as well as about her 
knowledge of Terry's violence against me in the past. See Trial Transcript Volume VII at 1307-
36) I opened the door for them and answered all of their questions. I told them that Terry had 
beaten and raped me that morning, and I kept asking for medical care and a rape exam, but I was 
told that I would have to give a taped statement first. I was transported downtown to the police 
station. Mind you, I had just been beaten and raped, and I needed medical attention. I had just 
been fighting for my life. I had just killed another human being, a devastating thing in its own 
right. I had been awake for over 30 hours, and I was thoroughly exhausted. I was surrounded by 
a slew of antagonistic police officers. Naturally, all of this was overwhelming and unnerving to 
me. Mentally and emotionally, the police had me right where they wanted me, and the 
interrogation that followed captured a moment in time that was unbelievably sad and patl1etic. 
Sometimes I made sense, but at other times I was rambling and incoherent. Being painfully 
insecure, I burst out in fits of anxious laughter'. I was a complete basket case, and that's exactly 
how I came across. (I had a hard time listening to the tape at my trial. It didn't even sound like 
me, and I hardly recognized myself.) After the interrogation was over, I was finally taken to a 
hospital for medical care and a rape examination. Sexual Assault Nurse Exmniner Kathy Bell 
treated me and documented my numerous injuries; including vaginal tem·s, bruises on my head 
and body, and redness on my neck and hands. (See Trial Transcript Volume VIII at 1692-93, 
1703-22) Then I was booked into the Tulsa County jail, where I would soon become acquainted 
with a whole new world of abuse and violence. 

The very next day, I was charged with first-degree murder. After waiting a year in the 
county jail, I went to trial in April 1999. The three week event was a real Alice-in-Wonderland 
ordeal. Exculpatory evidence was either disregarded or never even presented. Prosecutors 
painted me up as a sadomasochistic, drug-addled, cold-blooded murderer. They accused me of 
lying about Terry having ever really beaten and raped me. They characterized Ten·y's violence 
as mutual combat, as if I attacked him and he just defended himself, and the rapes as consensual 
rough sex. (For just a few examples of this, see Trial Transcript Volumes XII at 2230-32; XIII at 
2387-2389, 2562; XIV at 2637-38, 2678, 269P, 2755-59, 2761-62; and XV at 3015-16, 3055-56, 
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3060) I recall sitting in the witness stand as then-Tulsa County District Attorney Tim Harris 
asked me one outrageously misleading gue$ion after another. "ISN'T IT TRUE" that I 
ransacked my own home before going to Terry's house that morning? "ISN'T IT TRUE" that I 
surprised Terry while he was passively strumming his guitar and shot him in cold blood? "ISN'T 
IT TRUE" that I plotted the whole thing? (No, of course none of that is tiue.) Then, during 
closing arguments, DA Harris said this to the jurors deciding my fate: 

"(Hlad the defendant allowed the State of Oklahoma and our legal system to come 
to her aid, (Terry Carlton] might have been punished, and he might still be 
alive .... If April Wilkens had really been serious about her fear of Terry Carlton, 
she would have allowed the system to come to her aid .. .. She also likes to cry 
rape. When in trouble, cry rape. Everybody listens .... you know, all you have 
is the defendant's side of the story, because (Terry Carlton] can't talk." 
(Trial Transcript Volume XV at 3055-56) (emphasis added) 

Harris's assistant, Rebecca Brett-Nightingale, then an assistant district attorney and now a Tulsa 
county judge, told my jurors that "(April Wilkens] had sexual intercourse with Terry Carlton that 
night. It wasn't rape. It was consensual.. .. Tefry Carlton did not...rape her that night." (Trial 
Transcript Volume XV at 3016). I'm certain Tim Harris and Rebecca Brett-Nightingale know 
all that wasn't true. It couldn't be true, and the evidence proves that. Still, people can be very 
impressionable--the prosecutors said it, so it must be true, right?--and my jury convicted me of 
first-degree murder. 

My case is a Battered Woman Syndrome self-defense case under Oklahoma law, which 
means that my defense hinged on whether or not my jury believed my fear of Terry Carlton was 
reasonable; and based on the evidence presented and DA Harris's subterfuge, they did not. 
However, my jury could have convicted me of manslaughter had they been given that option, but 
they weren't. My jurors had to choose between first-degree murder and acguittal--all or nothing. 
When faced with that option, juries tend to convict defendants. As the United States Supreme 
Court recognized in Beck v. Alabama, 100 S.Ct. 2382 (1980): 

(TJhe unavailability of (a lesser-included offense option] may encourage 
the jury to convict for an impermissible reason--its belief that the defendant is 
guilty of some serious crime and should,be punished. (Id. at 2392) 

Oklahoma law requires that a first-degree murder defendant's jurors be given the option of 
returning a verdict of a lesser-included offense such as manslaughter when the evidence 
warrants. (See Shrum v. State, 991 P.2d 1032 (Okla.Crim.App. 1999) and Ballard v. State, 31 
P3d 390 (Okla.Crim.App. 2001)) Pursuant to Okla.Stat.Ann. Tit. 21§ 711, homicide is 
manslaughter in Oklahoma "when perpetrated unnecessarily either while resisting an attempt by 
the person killed to commit a crime, or after such attempt shall have failed." Therefore, the 
evidence presented at my trial easily mandated a manslaughter instruction and my jury should 
have been given that option. Had I been convicted of manslaughter, I could have been sentenced 
to as little as four years in prison, which is the minimum sentence manslaughter carries, instead 
of the minimum sentence for first-degree murder: life in prison. 

After my sentencing, in a July 8, 1999, article titled "Abused Woman Gets Life 
Sentence," the Tulsa World repmied that my conviction and life-sentence had caused a 
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"deafening" outcry among domestic violence advocates. Janet Purinton, one of my jurors, 
defended the guilty verdict by claiming to the newspaper that the jurors looked at the evidence 
and deGided what I said happened could not have happened. I promise you, it happened exactly 
like I said it did, and the evidence proves that what I said happened is true. Still, District 
Attorney Tim Harris somehow managed to trump the evidence with all of his subterfuge, and 
then, to counter the public backlash from my guilty verdict, Harris had his office release a 
statement to the Tulsa World claiming emphatically that I was not a battered woman. 

A month after my first-degree murder conviction on April 24, 1999, District Attorney 
Tim Harris charged me with drug possession I learned about the new charge when I opened the 
May 28, 1999, Tulsa World and saw my mug shot beneath the bold headline, "Killer Faces Drug 
Rap." Harris was quoted in the article saying that the charge should have been filed a long time 
ago (by the previous district attorney) so that Terry's life might have been saved. Never mind 
that the incident from which the drug charge evolved was the one in which Tulsa police officer 
Aaron Tallman refused to enforce that outstapding bench warrant for Terry's arrest and instead 
hauled me off to the mental hospital. Here's what happened. On April 2, 1998, I grabbed my 
purse and bolted from my home to escape from yet another of Terry's break-ins and assaults. I 
ran and ended up one block from my home, and I could see Terry.scar parked directly in front of 
my house. I was so frustrated, outdone, scared, and angry. That was my home! My son's home! 
We all have the right to feel safe in our own homes! Yet there Te1Ty was, breaking into our 
home and helping himself to whatever he pleased, then trashing the rest. If he'd have caught me 
or my son there, he would have helped himself to us, too. I could no longer allow my son to 
even be in our home because I was terrified that Terry would hurt him ifhe caught him inside. (I 
had even come to fear that Terry would track my son down and harm him just to hurt me, and I 
warned my ex-husband, with whom my son was staying at that time, to be careful.) The whole 
situation was utterly maddening. I was waiting for Terry to leave my home that morning when 
Officer Aaron Tallman appeared on the scene and approached me. Now, Officer Tallman had a 
very sordid history of refusing to protect me from Terry, and I !mew this day would be no 
different. (My neighbor, Glenda McCarley, even confronted Officer Tallman on a previons 
occasion when she witnessed Terry break into my home and Tallman refused to do anything at 
all about it. At my trial, Glenda testified about her confrontation with Officer Tallman. (See 
Trial Transcript Volume XIV at 2739-58)) I was praying out loud when Officer Tallman 
condescendingly asked me, "Who you talkin' to April?" I told him that I knew he wasn't going to 
help me and I was praying to God. I pointed out Terry's car in front of my home and told Officer 
Tallman that Terry was breaking into my house again, but true to form, Tallman simply smirked 
and told me that Terry could park there because it was public parking. Then I told Officer 
Tallman that I believed Te1Ty had an outstanding bench warrant for his arrest because he failed 
to appear in court after being arrested at my home with a loaded gun, but Tallman didn't care. 
Exasperated, I exclaimed that Terry thought he was God, and perhaps Tallman thought so, too. I 
was speaking in jest, of course. Then, quite seriously, I asked Officer Tallman if the real reason 
he would never arrest Terry was because, in so doing, he might lose his share of the proceeds 
from Terry's very expensive drug habit. That's when Officer Tallman decided to search my 
purse. He would later claim that I had my purse wide open and he saw drug paraphernalia just 
lying right out in the open on top of everything. (At my trial, Officer Tallman testified that he 
found drug paraphernalia and a small amount of methamphetamine in my purse. (See Trial 
Transcript Volume XI at 2589-90)) Officer T~\lman handcuffed me, but oddly enough, he didn't 
arrest me. He didn't take me to jail where I could have bonded out. Instead, Officer Tallman 
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sum~oned a staff member of a local mental hospital to the scene. Officer Tallman told the man-
who was not a psychologist or a psychiatrist--that I was a drug addict who had called the police 
to my home nmnerous times claiming someone was trying to break in and hurt me. He further 
told the man that when police responded to my calls for help, no intruder was ever at my house. 
Then. as I wrote earlier. Officer Tallman transported me to the local mental hospital. (See Trial 
Transcript Volume XI at 2603) Shortly thereafter, I was committed and misdiagnosed with 
bipolar disorder. That was the first time any mental health professional had ever told me I was 
bipolar. The mental hospital's staff treated my very rational fear of Terry like some sort of 
manic. paranoid delusion. I was horrified. It was like something straight out of one those 
psycho-thrillers. A real-life horror show. Terry was really out to get me and the danger was 
real; but there I was locked-up, traoped. and surrounded by strangers who were doping me with 
high-powered. mind-altering psychotropic drugs and trying to convince me that it was all in my 
head. It was maddening. Ten-y thought the whole situation was very amusing. however. He 
later taunted me an laughed about how little it cost to get Officer Aaron Tallman to overlook 
the warrant for his arrest and haul me off to the loony bin instead. "500 bucks. baby, that's all it 
costs" to bribe a police officer, Terry boasted. 

So, given all of the above. I was caught off-guard by the new drug charge, and by DA 
Tim Harris's very self-serving, very public claim that Terry's life might have been saved if I had 
been charged a long time ago. I had already been in the county jail for over a year. and the drug 
charge ended up keeping me there for almost another year. (Prison is no picnic, but jail is 
worse.) The drug charge was finally resolved when I plead "no contest" because my public 
defender, Julia O'Connell, told me that all of Officer Aaron Tallman's hist01y of refusing to 
protect me from Terry would be inadmissible in court ifl went to trial on the drug charge. Plus, 
Julia warned me that any sentence imposed for the drug charge at trial would run consecutive to 
my life sentence. If I would just plead out, Julia told me that a two-year sentence would run 
concurrent to my life sentence and I would be done with it. Given the circumstances, I took the 
deal. After· all. I told myself, I did abuse methamphetamine. Still, District Attorney Tim 
Harris's motives in filing the drug charge did not go unchecked. After my sentencing on the drug 
charge, in a July 11, 2000, Tulsa World article erroneously titled, "Drug Conviction Adds Two 
Years to Woman's Murder Sentence," Julia O'Connell was quoted exclaiming that prosecutors 
gained "absolutely nothing" with a two-year sentence that would not add to my prison time. 
Julia further expressed to the newspaper that DA Harris's filing the drug charge was an act of 
"meanness." (It's also important to note that Dim Carlton filed a wrongful death lawsuit against 
me within about a week of DA Tim Harris filing the new drug charge against me, but the 
wrongful death lawsuit was eventually dismissed with preiudice in 2004.) 

Now About my drug abuse. I started using methamphetamine occasionally at first with 
Terry in mid-1997. Later, I used it more often to the point that I was using it about once a day or 
sometimes every other day, intravenously like Terry. Having never abused drugs before, I was a 
lightweight. Like I said, I used methamphetamine for a number of complex reasons. Sure, 
sometimes I used it for fun, but mostly I used it because I was weak and desperate. In my mind 
back then, I also used it to Stll'vive. I used it to stay awake so that I could be on the lookout for 
Terry. It's like when nations at war dope their soldiers with amphetamines so they'll stay awake 
and alert: if your enemy is awake. you damn well better be awake and alert yourself. I really had 
that mindset towards the end. Terry was my enemy, and there was no telling exactly when he 
would attack. I was afraid to fall asleep. There were so many times when I woke up with him 
already on top of me that I never. ever wanted to doze off. It was an insane way to live, all of it. 
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Unf01iunately, a lot of domestic violence victims turn to drugs. As Dr. Lenore Walker 
explains in Terrifying Love: Why Battered Wahlen Kill and How Society Responds (New York: 
HarperPerennial, 1990): 

Alcohol and drug abuse has been found to be used as a form of self-
medication to block the intense emotions that are often experienced by abuse 
victims, particularly physical and sexual assault victims .... [Tlthe major risk 
factors were ... adult victimization by domestic violence, and a partner who abuses 
substances .... It is not uncommon for women to become addicted to drugs that are 
supplied by their batterers who then has greater power and control over the 
woman.... Terrifying Love: Why Battered Women Kill and How Society Responds 
(New York: HarperPerennial, 1990), pages 95-97 

Terry himself abused an amazing amount of drugs; including methamphetamine, cocaine, heroin, 
psychedelics, and all kinds of pills. I was astonished that anyone could use that many drugs so 
often and still live. Plus, Terry was an alcoholic. He loved his vodka and wine, and he was one 
mean drunk. Further, Terry had converted ,he fou1ih floor of his house into a psychedelic 
mushroom farm, so he had an endless supply of those and consumed them regularly. As for me, 
I tried different things with Terry, but methamphetamine ended up being my drug of choice. I 
used it, and I abused it. It was a stupid, stupid thing to do. 

With the drug case behind me, I could focus on my full attention on appealing my murder 
conviction. At first, I was represented in my direct appeal by the Oklahoma Indigent Defense 
System, but they farmed my appeal out to a private Oklahoma City attorney, Bill Zuhdi, who 
never bothered to visit me or even talk to me on the phone although I was imprisoned in 
Oklahoma City by that time. I wrote several letters to Mr. Zuhdi outlining the exculpatory 
evidence not presented at my trial and proposing a number of critical issues for my appeal, but 
he ignored me for the most part and only raised a few issues when he filed my direct appeal. · 
Still, one of the issues he raised was a shoo-in to win a new trial, so I did have hope. As I told 
you earlier, the law in Oklahoma requires that a murder defendant be given the option of having 
the jury consider lesser-included offenses such as manslaughter when the evidence warrants, and 
that did not happen at my trial. At my trial, the jury had to choose between first-degree murder 
or nothing at all. While my appeal was pending, I read the newspapers and saw that the state's 
highest criminal court, the Oklahoma Court oi' Criminal Appeals, was overturning convictions 
based on similar violations of this law. I waited and thought surely my time was coming, but 
Lord was I ever a fool. As fate would have it, one of the Oklahoma Comi of Criminal Appeals 
judges at that time is a very close, personal friend of Don Carlton. Judge Charles Johnson, 
who was the vice-presiding judge of that appellate comt at the time, did recuse from my direct 
appeal: but in April 2001, the other judges shot down my appeal while one acknowledged--in a 
little footnote--that they were failing to comply with their own precedent on the manslaughter 
issue. And as you probably know, it is very, very unusual for any comt to fail to adhere to its 
own law. 

Once again, I was devastated. I fully believed that I was doomed to spending the rest of 
my life behind bars. I felt so insignificant, so small, so overpowered. I was so disillusioned with 
our so-called justice system. Then, in the midst of that pity party, something miraculous 
happened and I found hope again. In November 2001, I was reading the Tulsa World when I 
came across an article about Claire Eagan, a long-lost witness whom my trial attorney never 
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contacted. According to the newspaper, Claire had just been appointed to the federal bench in 
the United States District Court in Tulsa. I was completely elated. You see, in November 1996, 
prior to assuming her duties as a federal judge, Claire represented me in a protective order 
application against Terry. My trial attorney, Chris Lyons, told me that he didn't know how to 
reach Claire, and she did not testify at my trial. (The newspaper reported that Claire had been a 
federal magistrate in Tulsa since before my trial ever started, so Chris's claim that he didn't know 
how to reach Claire is unbelievable.) Now here's where it gets really good. Claire also saved an 
audiotape I had made and given to her, and that tape recording of conversations between Terry 
and me completely obliterates the prosecution's case against me. In it, Terry arrogantly admits to 
beating and raping me. The tape also makes it clear that Terry was the sole perpetrator of 
violence between the two of us. I have enclosed a copy of Claire's affidavit for you. The 
audiotape and Claire's affidavit became the crnx of a federal habeas petition that was filed by an 
attorney on my behalf in the United States Di;trict Court in April 2002. Originally, my habeas 
petition was assigned to Senior U.S. District Judge Thomas Brett. Then, I learned from a 
newspaper article that Judge Brett was the uncle of Rebecca Brett-Nightingale, the assistant 
prosecutor at my trial. (Brett-Nightingale was dropping her uncle's name while campaigning for 
a Tulsa County judgeship, which she won. She was sworn into office in January 2003.) In 
February 2003, U.S. District Judge Terence Kern, to whom my federal case was reassigned 
after Judge Brett was asked to recused, issued an order declaring that the attorney representing 
me at the time had filed my claims in the wrong court. My claims involving evidence not 
presented at my trial had to be filed in state court first, so Judge Kern put my federal case on 
hold while I returned to the Oklahoma state courts to seek relief. 

In the futile state court process, I first filed an application for post-conviction relief in 
Tulsa County District Court in March 2003, asserting among other things that the audiotape 
disproved DA Tim Harris's case against me. I had finally gotten my act together, studied the 
law, and started representing myself in comi. (I've been handling my case pro se ever since.) 
My case was originally assigned to Judge Rebecca Brett-Nightingale, the assistant prosecutor at 
my trial. Then it was reassigned to Judge Mike Gassett, my trial judge. DA Harris fought me 
tooth and nail (through one of his assistants). So there I was, back in the same court where I was 
convicted, facing the same judge and the same district attorney. Except this time, I was armed 
with a federal judge's (i.e., Claire Eagan's) affidavit, the audiotape recording proving Terry had 
l'eally beaten and raped me, and also with documents proving that Terry had an outstanding 
warrant for his arrest when I shot him. (It's hard to fathom, but my trial attorney never 
introduced the warrant into evidence at my trial. It was never even mentioned, so my jury didn't 
know anything about it.) Mind you, at my trial, DA Harris had accused me of crying rape and I 
had proven that was not true, but Harris still argued against me and ultimately none of the 
exculpatory evidence I presented in my application for post-conviction relief mattered: Judge 
Gassett denied my application, adopting Harris's arguments against me almost verbatim. 

Now consider this: I read a July 21, 2006, Tulsa World article titled "DA's Race Among 
Most Moneyed" wherein Terry's father, Don Carlton, is quoted saying that he and DA Tim 
Harris became personal friends after they met following Terry's death in April 1998. The 
newspaper article also revealed that Don Carlton was an ardent financial supporter of Tim 
Harris's 2006 re-election campaign, and Don c;arlton even hosted a reception to raise money for 
Harris. All of this is even more shady given the fact that in 2003, while my application for post
conviction relief was still pending in the Tulsa County District Court, Tim Harris was caught up 
in a very nasty, public scandal in which another moneyed and influential Tulsan, David Wheeler, 
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accused Harris of asking for money to prosecute a suspect in the murder of his father, Roger 
Wheeler. As the Tulsa World reported in a Jhly 20, 2003, article titled "DA, Law Officers in 
Feud," David Wheeler was indignant, saying, "You can't give somebody money to prosecute. 
Everybody should be afforded equal protection under the law. They wanted money. We didn't 
pay, and the result is obvious." The suspect Harris refused to prosecute, notorious former Boston 
FBI agent Paul Rico, was later indicted by a Tulsa grand jury for the murder of Roger Wheeler. 
(Rico died while awaiting trial.) There is no doubt in my mind that Tim Han·is has been well 
paid, at least in a roundabout way, for prosecuting me and keeping me in prison. There is also no 
question that Harris should have revealed his friendship with Don Carlton before he prosecuted 
me at my trial in April 1999 and filed that drug case against me in May 1999. Further, it's clear 
that Tim Harris should have recused himself from arguing against my application for post
conviction relief in 2003. At the very least, all of this is highly unethical if not illegal, and Tim 
Harris should be held accountable for his fraud. (I did file a complaint against Harris with the 
Oklahoma Bar Association to no avail.) 

After the Tulsa County District Court turned down my application for post-conviction 
relief in August 2003, I appealed that decision to the Oklahoma Court of Criminal Appeals. By 
that time, Don Carlton's friend, Charles Jolisnson, was the presiding judge of that appellate 
court. But even though Judge Johnson had recused from my direct appeal, he did not recuse in 
my post-conviction appeal. and in 2004, he and the other Oklahoma Court of Criminal Appeals 
judges turned down my post-conviction appeal in spite of the overwhelming exculpatory 
evidence that I presented. (Months later, one of those judges, Steven Lile, resigned during an 
investigation into allegations that he misappropriated court funds and used his influence to 
intervene in his secretary's son's criminal case.) 

Ironically, I'm almost certain that Judge Charles Johnson authored the Oklahoma Court 
of Criminal Appeals' landmark decision legitimizing the battered woman syndrome defense in 
Oklahoma. The case is Bechtel v. State, 840 P2d 1 (Okla. Crim.App. 1992). (The author of the 
Bechtel v. State decision is listed only as "Judge Johnson") In that monumental decision, the 
Oklahoma Court of Criminal Appeals acknowledged that to a battered woman, the threat of 
serious bodily harm or death is "always imminent." (Bechtel v. State, idem, at page 12) 
(emphasis added) That's always imminent. ALWAYS] And they are right: Terry was an 
incessantly imminent tln·eat to my life. The truth is that Terry would have killed me and 
probably my son as well if he had survived the shooting. Therefore, under Oklahoma law, I 
meet the criteria for self-defense even though r•shot Terry eight times (until the gun was empty). 

To justify its decision in Bechtel v. State establishing the Battered Woman Syndrome 
defense as a legitimate self-defense, the Oklahoma Comt of Criminal Appeals relied heavily on 
the expertise of Dr. Lenore Walker, and the court concluded that: 

Dr. Walker's [expert Battered Woman Syndrome) testimony as to how 
Appellant's particular experiences as a battered woman suffering from the 
Battered Woman Syndrome affected her perceptions of danger, its imminence, 
what actions were necessary to protect herself and the reasonableness of those 
perceptions are relevant and necessary to prove Appellant's defense of self
defense. Bechtel v. State, 840 P.2d 1. 10 (Okla.Crim.App. 1992) 
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I agree, and that's why I have included excerpts from Dr. Walker's books about battered women 
and Battered Woman Syndrome hereinabove. Here are some more excerpts from her books that 
I hope will help you understand me and other domestic violence victims like me: 

Battered women come from all walks of life and the only fact that brings 
them together is their victimization by an intimate male patiner. The one answer 
that continues to elude researchers, clinicians, and the general public alike is to 
the question, "Why doesn't she leave?" (There are] multiple answers, but most 
simply put: Leaving does not stop the abuse and may even make it worse. The 
Battered Woman Syndrome, 2nd Edition: (New York: Springer Publishing 
Company, 2000), page xii ,. 

The violence doesn't cease ... but rather, escalates to higher levels, even 
becoming potentially lethal. The men are at greater risk for emotional 
breakdowns, homicidal, and suicidal reactions. Media stories about despondent 
husbands who shoot and kill the. whole family have become more commonly 
linked with spouse abuse, as repmiers become more sophisticated in their 
understanding of domestic violence. The Battered Woman Syndrome, 2nd 
Edition: (New York: Springer Publishing Company, 2000), page 205 

(MJost homicide/suicides that are reported take place in domestic violence 
families. And, we are much more aware of the fact that from the point of 
separation until about two years afterward is the most dangerous time for a 
battered woman and her children. The Battered Woman Syndrome, 2nd Edition: 
(New York: Springer Publishing Company, 2000), page 42 

Obviously those (batterers] wilo engage in stalking behavior won't be 
deterred by court orders .... It is a real no-win situation for some battered women. 
They will continue to be battered if they do not get help and they will be hurt 
worse if they do! This is critical for those who work with battered women to 
understand! The Battered Woman Syndrome, 2nd Edition: (New York: Springer 
Publishing Company, 2000), page 198 ( citations omitted) 

(MJiddle-class and upper-income women realize (truthfully, in many 
instances) that others in the community will not come to their aid because those 
others may have financial, political, and social ties to the batterer; should he 
suffer disgrace or exposure, they stand to lose as well. Thus, powerful members 
of the woman's community, rather than helping her, may collude in covering up 
the batterer's criminal behavior. This response suppo1is the commonly held view 
of battered women ... that their husbands are nearly omniscient and certainly much 
more powerful than anyone who might expose them .... (BJeyond the shadow of a 
doubt ... the economically privileged battered woman can have just as much, if not 
more, trouble sepat·ating from the batterer as the battered woman who lives in 
poverty. Terrifying Love: Why Battered Women Kill and How Society Responds 
(New York: HarperPerennial, 1990), page 107 
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It is interesting to note that many of these [battered] women were well-
educated, held responsible jobs, and came from financially stable families .... It was 
likely that the batterer had the power in social and financial areas, whether or not 
the woman had her own access to money. The Battered Woman Syndrome. 2nd 
Edition: (New York: Springer Publishing Company, 2000), page 36 

Battered women who kill can perhaps be set apart from those who do not 
kill in terms of the perceived danger of their situations, and the severity and 
brutality of the violent physical, sexual, and psychological abuse they have 
endured. Sexual abuse plays a big part, as does alcohol and/or drug abuse on the 
part of the batterer.... '' 

In trying to differentiate those battered women who kill from those who do 
not, we can look for special characteristics common to this particular 
group .... [Battered women who killed] described their men as making more death 
threats. Their men were also more likely to use weapons to terrorize them. They 
tended to abuse alcohol more frequently and seemed to be growing continually 
more dangerous toward the women, toward their children, and towards 
others .... All mention the fact that batterers were extremely jealous of every other 
person in their lives, and especially children. Their men were all unusually 
suspicious and possessive, and often threatened to hurt or kill the woman's 
relatives or friends. 

All of the battered women who killed were subjected to verbal abuse and 
criticism that often amounted to acute psychological torture. 

While they often later remarked on the unusual sensitivity and sensuality 
of the batterer when he was on his "good" behavior, many also noted· his unusual 
sexual behavior: tendencies toward acfa,ely violent perversity .... 

Nearly all of them noted that their men had difficulty controlling intake of 
alcohol. Every one of them had been threatened with guns, knives, or other 
weapons. And every one of them was aware that the batterer truly was capable of 
killing either her or himself .... 

Battered women who kill have almost invariably done so after having 
experienced ... an uncontrollably savage acute incident, or after the recurrent onset 
of tension-building phase behavior, in order to prevent such an acute incident 
from happening again. Each woman seems to feel that she just cannot cope with 
the impending brutality or the psychological tension any longer; all say they 
simply wanted to stop him from hurting them like that again .... The small number 
of women who kill their batterers do not necessarily want them dead at the time; 
rather, they are seeking only to put an end to their pain and terror.... Terrifying 
Love: Why Battered Women Kill and How Society Responds (New York: 
HarperPerennial, 1990), pages 101-106 

Here's one more Oklahoma Court of Criminal Appeals case to consider: in May 2002--a 
year afier denying my direct appeal and one year before denying my post-conviction appeal--the 
Oklahoma Court of Criminal Appeals overturned and dismissed the manslaughter conviction of 
another battered woman, Sandra Kaye Medlin, who admitted she shot her husband five times 
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while he was sleeping. That decision was publicly hailed in a May 17, 2002, Daily Oklahoman 
newspaper article as a "victory for women all over--to protect themselves and their children." 

It's important to note that Oklahoma does not have an altogether good track record when 
it comes to women. Oklahoma has one of highest domestic violence--and domestic· violence 
homicide--rates in the country. According to a September 14, 2014, Tulsa World article titled 
"Tulsa Tops State Rate of Women Murdered," Oklahoma ranks third in the nation when it comes 
to the number of women killed by men in domestic violence situations, while Tulsa has the 
highest domestic violence homicide rate in the state. It seems like nearly every time the news is 
on, another woman has been murdered by her boyfriend or husband, usually when she is trying 
to leave him--and it's not uncommon for her cll.ildren to suffer the same ghastly fate. Oklahoma 
also incarcerates more women per capita than any other state in the nation. Your daughters and 
your mothers--even your grandmothers--have got a better shot at ending up behind bars here in 
Oklahoma than in any other state in the US.A. What's more, according to the Tulsa World, a 
recent survey showed that approximately two-thirds of Oklahoma's female inmates reported 
being abused before they were sent to prison. And the penitentiary is a very abusive and violent 
place. 

With the Oklahoma CoU1t of Criminal Appeals' denial of my post-conviction appeal in 
2004, all of my possibilities for relief in Oklahoma's state courts were exhausted, and the federal 
district comt reactivated consideration of my petition for a writ of habeas corpus. All of the 
major pleadings in that case were filed by December 2004, but my case languished in that court 
for three more years until United States District Court Judge Terence Kern finally handed down 
his decision denying my habeas corpus petition in November 2007. Subsequently, the Tenth 
Circuit Court of Appeals and the United States Supreme CoU1t both refused to hear my appeals 
in August 2008 and January 2009, respectively. I was crushed. 

I bounced back, however, and in August 2009, I filed a second application for post-
" conviction relief in Tulsa County District Court, wherein I asserted my court proceedings 

violated my right to due process before a fair and impartial tribunal because DA Tim Harris and 
Oklahoma CoU1t of Criminal Appeals Judge Charles Johnson both had a conflict of interest in 
handling my case due to their friendship with Terry's father, Don Carlton. Once again, DA 
Harris argued against me even though I had filed a motion asking that he and his office be 
disqualified, and my second application for post-conviction relief was quickly denied in 
September 2009. Two months later, in November 2009, Judge Charles Johnson and his fellow 
judges at the Oklahoma Court of Criminal Appeals denied my appeal on the matter. And then, 
on April 19, 2010, the United States Supreme Court refused to hear my appeal. 

That brings me to the Oklahoma Pardon and Parole Board. In 2009, I asked the parole 
board to have mercy on me and commute my sentence to time served or at least something better 
than a lifetime in prison, but I didn't receive an answer. So with all of my appeals exhausted and 
my reqnest for commutation ignored, I was then left to pray that the parole board would release 
me from prison when I became eligible for parole in 2013. I admit that I was concerned about 
that, because I have been told that the presiding judge of the Oklahoma Court of Criminal 
Appeals appoints one of the five parole boafJ members, and it's my understanding that Don 
Carlton's friend, Judge Charles Johnson (who didn't retire until July 2014), appointed parole 
board member Richard Dugger. Still, I had hope. 

Before my May 2013 parole hearing, the parole board members allowed my family to 
send each of them a copy of the April Wilkens Story video, which features the audiotape of Terry 
Carlton admitting he beat and raped me. At my hearing, parole board member David Moore 
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praised me for my outstanding conduct and achievements while in prison. Mr. Moore asked me 
to tell him what happened the day I killed Te!iy, and I did. My mom and my sister were on 
either side of me, and they were both in tears. That tore me up. I also told the parole board that 
I'm sorry I killed Terry: I only meant to stop Terry, not kill him. (It's a paradox, I know, that I'm 
sorry I killed Terry and I regret all the pain it has caused his family and mine, and yet at the same 
time I !mow that if I had not killed him, he would have killed me and probably my son as well. I 
hope you understand.) Afterwards, Mr. Moore asked the other board members if they had any 
questions for me, and Lynnell Harkins, who appeared to be having a discussion with Richard 
Dugger, asked me why I went to Te!Ty's house on the morning that I killed him. That was a fair 
question, but before I could answer, Ms. Hawkins said she shouldn't have asked it, and then she 
told me that they all had the official version of what happened in front of them mid my story 
didn't match and they weren't there to retry the case. At the end of the hearing, Mr. Moore told 
me that I needed to complete the Impact of Crime on Victims class offered here at the prison. 
(Victim Impact class is designed to teach people to empathize with the victims of numerous 
crimes including domestic violence, assault, rape, stalking, home invasion, burglary, robbery, 
mid murder. I completed that class four months later in September 2013.) Subsequently, all five 
parole board members voted to deny me pm·ol~ My family and I were devastated. The pm·ole 
board's decision to deny me parole would effectively keep me imprisoned for at least three more 
years until I'm once again eligible for parole in 2016. Still, we felt like I might never get out of 
prison, because my story will never match the official--i.e., DA Tim Harris's--version of what 
happened. Tim Harris was dishonest, while I told the truth. 

Then another miracle happened: DA Tim Harris got caught being dishonest in another 
woman's murder case and he has since fallen grace! That woman, Michelle Murphy, was 
exonerated of first-degree murder after spending 20 years in prison. As reported by the Tulsa 
World, DA Harris admitted that he made untrue statements to Michelle's jurors. To be more 
specific, Harris told jurors deciding Michelle's fate that blood found at the scene of the crime 
might belong to her despite the fact that he had an Oklahoma State Bureau ofinvestigation repmi 
ruling her out as the source of the blood. What's more, DNA testing completed in 2005 also 
proved the blood wasn't Michelle's, but Harris claims he never saw that report even though 
records show it was mailed to his office. (There's so much more. Read all about it at 
tulsaworld.com/shadowofadoubt.) 

It stands to reason that because DA Tim Harris was untruthful in Michelle Murphy's case, 
he was untruthful in other cases, too, and that opens the door for review of the other cases he has 
prosecuted. And to be sure, as outlined hereinabove, Tim Harris has certainly been untruthful in 
my case. Tim Harris misled my jurors. He falsely led them to believe that Terry Carlton never 
really beat or raped me. Harris po1irayed Terry's violence as mutual combat, as if I attacked 
Terry mid he just defended himself, and the rapes as consensual rough sex. (I gave a copy of 
that audiotape of Terry admitting he physically assaulted and raped me to the Tulsa police long 
before I shot Terry, so I'm sure DA Harris had it when he told my jury that I like to cry rape.) 
Of course it matters that I was a victim of domestic violence and that Terry Carlton really did 
beat and rape me, or else DA Harris would not have conspired so fervently to convince my iury 
those things didn't happen. 

DA Tim Harris isn't the only one who's been caught up in a nasty, public corruption 
scandal lately: so has the Tulsa Police Depmiment. As the Tulsa World reported in a November 
12, 2010, editorial titled "Scm1dal: How Far Will the Police Probe Go?" seven Tulsa police 
officers faced felony criminal charges in a corruption probe that included "allegations of stolen 
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drngs and money, falsified search warrants, witness tampering, attempted bribery and ghost 
informants." The newspaper further commented that "[tlhe public tends to think of these types 
of corruption probes as the stuff of big city police departments--happening in places such as New 
York or Los Angeles. No matter how this scandal ends, the outcome will include costs to the 
TPD reputation .... And how do you put a price tag on the loss of public confidence?" The scandal 
ended with the conviction of three cotTupt police officers in federal court. Here's something else 
that will give you pause: Omer Gillam, the award-winning Tulsa World investigative reporter 
who first uncovered and exposed the federal investigation into the Tulsa Police Department in • November 2009 and followed the story until March 2012, well, he was found dead in his own 
home in July 2012. And according to a July 11,2012, Tulsa World article titled "Reporter's 
Tenacity was Legendary," the Tulsa police attributed Omer Gillam's death to an "apparently self
inflicted gunshot wound." 

I have sought help with my case from the Tulsa Domestic Violence Intervention Services 
(D.V.I.S.). However, with the exception of one fine licensed counselor, Dr. Lynda Driskell, 
D.V.I.S. wasn't much help after DA Tim Harris called and menaced them for helping me. 
(Lynda Driskell later gnit working for D.V.I.S., in part because of how the agency distanced 
itself from me after DA Tim Harris intervened. Dr. Driskell remains a staunch advocate of mine 
though, and I am thankful for her unyielding support.) I have also reached out to national 
organizations including the National Coalition Against Domestic Violence and the National 
Clearinghouse for the Defense of Battered Women, but they don't appear to have the resources to 
help me fight my conviction. I have even contacted the Innocence Projects in New York and 
Oklahoma, as well as the Center for Wrongful Convictions at Northwestern University (my alma 
mater) in Chicago. None of those entities could help me because they strictly handle cases in 
which the defendant can be exonerated by DNA evidence. 

A couple of media outlets outside of the Tulsa area (and outside of Don Carlton's sphere 
of influence) have helped me in the past. In 2007, a CBS affiliate, KWTV-9 in Oklahoma City, 
investigated my case and broadcast a news story about it titled "Imprisoned Tulsa Woman's Case 
Re-examined." It was a good story that focused primarily on my trial and the exculpatory 
evidence that was not presented. (Although it was broadcast on February 26, 2007, yon may be 
able to still watch it at www.newsok.com.) Stacey Cameron, a former attorney, is the KWTV-9 
journalist who investigated my case and presented my story. I am immensely grateful to him and 
KWTV-9 for caring enough to take a hard look at my case, and for having the integrity to 
broadcast the story. Later in 2007, CBS's 48 Hours looked into my case and Dave Randag, who 
was an intern at 48 Hours at that time, ended up making a short video about it titled the April 
Wilkens Story, featuring the audiotape of Terry admitting he beat and raped me. You can still 
watch that video on Y outube and hear for yourself what Terry had to say. I can't thank Dave 
enough for investigating my case and making that video. It helps to have the truth out there, and 
to know that there are people out there who care. 

And now, once again, I am asking the,, Oklahoma Pardon and Parole Board to help me: 
once again, I'm asking you for grace and mercy. And lest you think I'm asking you to help put a 
dangerous criminal back on the streets, here are a few lines about what my life was like before 
all of this happened. First of all, I'm a small-town girl whose only previous brnsh with the law 
was in my younger days when I got a couple of speeding tickets. I grew up in the boondocks in a 
little Oklahoma town called Kellyville. Kellyville is just a speck on the map not too far from 
Tulsa. After graduating from Kellyville High School, I obtained a bachelor of science degree in 
food, nutrition, and institution administration from Oklahoma State University. Then I moved to 
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Chicago, where I completed the post-baccalaureate Prosthetics Program at Northwestern 
University Medical School. When I met Terry, I owned my own business where I worked as a 
board certified prosthetist in Tulsa. I hope I will be able to return to my profession again. I was 
good at it, and it made me feel like I was really doing something meaningful and worthwhile. 
But more than anything, I just want to be home with my mom and dad, who are both retired and 
in poor health, and my son, Hunter, who was seven when I was locked up and is now 24. 
Hunter wrote this to the parole board in a letter he sent back in 2009: "Being young my father 
and step mother did not want me to be in a pi'1son type environment. Communication ( with my 
mom] was limited to phone calls and letters, around the caliber of a distant relative. It hurt, and 
it never went away." That breaks my heart. What I wouldn't give to turn back time and not 
make the same mistakes. 

Speaking of mistakes, Lord knows I've made some doozies. I did a lot of dumb stuff 
during my relationship with Ten-y. I made a whole lot of mistakes and bad choices, and that hurt 
a lot of people. I am truly sorry for that. Thankfully, I have learned from my mistakes and I'm 
not apt to repeat them. Mark Twain said, "Good judgment comes from experience, and 
experience comes from bad judgment." Isn't that the truth! So what are some of the things the 
woman I am today would say to the woman I was back then? If a man seems too good to be 
true, he probably is. Don't rush in. Take your time and get to !mow him--reallv !mow him. Ifhe 
has abused other women, don't date him because he will abuse you, too. Domestic violence can 
happen to anyone. Don't put up with abuse--not even once. He won't stop. It won't get better. 
You can't fix him. It's okay to be single. You don't have to be in a relationship. It's better to be 
alone than in a bad relationship. Nothing you've done makes it okay for him to hit you, choke 
you, kick you, rape you, stalk you, blaclanail ,'OU, or otherwise terrorize you. You're not a bad 
person because he did those things to you. Don't let him blame you. Don't let anyone else blame 
you. Don't blame yourself. Don't be ashamed. Don't hate yourself. Love yourself. You have to 
love yourself and take care of yourself before you can truly take care of anyone else. When he 
hurts you, it hurts your child.' Get yourself together. Pick yourself up off the floor. Stop being 
the victim. Whatever you do, don't use drugs--that only makes things worse. Exercise. Eat 
healthy foods. Surround yourself with healthy, happy people. Stay close to your family and 
friends. Don't let him alienate you from the people you care about. Don't let him convince you 
that he is the only person who cares about you. Don't date a man who disrespects his mother. 
Don't date a man your mom doesn't like. Your mom is a whole lot wiser than yon. Listen to 
your mom. Don't put your trust in man. Don't put your trust in money. Trust God. 

9. Please provide a statement explaining why you believe that the sentence imposed by the court 
is excessive. Failure to provide complete and detailed reasons you believe the sentence to be 
excessive will result in a suspension of the application processing. If there are circumstances 
that have changed, such as the offense for which you were convicted now carries a substantially 
less penalty than at the time you were convicted, please list here. If you need more space, use 
the optional continuation page. 

I was prosecuted by then-Tulsa County District Attorney Tim Harris, and he was 
dishonest in my case just like he was in Michelle Mmphy's. Michelle Murphy is the woman who 
was recently exonerated of first-degree murder after spending 20 years in prison. As reported by 
the Tulsa World, DA Harris has admitted that he made untrue statements to Michelle's jurors. To 
be more specific, Harris told jurors deciding Michelle's fate that blood found at the scene of the 
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crime might belong to her despite the fact that he had an Oklahoma State Bureau oflnvestigation 
repmi ruling her out as the source of the blood. What's more, DNA testing completed in 2005 
also proved the blood wasn't Michelle's, but Harris claims he never saw that repo1i even though 
records show it was mailed to his office. (There's so much more. Read all about it at 
tulsaworld.com/shadowofadoubt.) 

It stands to reason that because DA Tim HmTis was dishonest in one case he was 
dishonest in others as well, and that opens the door for review of the other cases he has 
prosecuted. And to be sure, as outlined in my answer to question number eight hereinabove, Tim 
Harris was extremely dishonest in my case. He led my jury to believe that Terry Carlton never 
really beat or raped me: DA HmTis portrayed Terry's violence as mutual combat, as if I attacked 
Terry and he just defended himself, and the rapes as consensual rough sex. Harris also led my 
jury to believe that I would not allow the police to help me. Then, during closing arguments, DA 
Harris told jurors deciding my fate that: 

[Hlad the defendant allowed the State of Oklahoma and our legal system 
to come to her aid, [Terry Cai·ltonl might have been punished, and he might still 
be alive .... If April Wilkens had really been serious about her fear of Terry 
Carlton, she would have allowed the system to come to her aid ... .She also likes to 
cry rape. When in trouble, cry rape. Everybody Iistens .... you know, all you 
have is the defendant's side of the story, because [Terry Carlton) can't talk." 
(Trial Transcript Volume XV at 3055-56) (emphasis added) 

In truth, as also outline in my answer to question number eight hereinabove, there were 
numerous incidents of police misfeasance and/or inaction in response to instances of abuse I 
repmied, and that led me to distrust law enforcement and the legal system. For exmnple, when I 
shot Terry Carlton, he had an outstanding warrant for his arrest that was issued a month earlier 
after he failed to appear in comi following his arrest outside of my home with a loaded, 
chmnbered Glock 9mm pistol; and at least two police officers on two different occasions had 
failed to enforce that warrant when they encountered us and I was pleading for help. (That 
warrant was never entered into evidence or even mentioned at my trial, so my jury never !mew 
about it, but Tim Hanis lmew about it.) Also, there's a 1996 audiotape of Terry Carlton 
admitting he beat and raped me--he arrogantly admits it all, including the fact that he was the 
sole perpetrator of violence in our relationship. (To hear the tape, check out the April Wilkens 
Story video which my family sent to the parole board before my May 2013 parole hearing. It's 
also on Y outube.) Although that audiotape was not presented as evidence at my trial, I gave a 
copy of it to the Tulsa police long before I shot Terry, so I'm sure Tim Harris had it when he 
made those false statements to my jury. Regardless, in 2003, I filed a post-conviction application 
in Tulsa Comity District Court asse1iing, mnong other things, that the warrant and audiotape 
completely disproved the prosecution's case against me. DA Hmris (through one of his 
assistants) fought me tooth and nail, and my application was denied. 

Of course it matters that I was a victim of domestic violence and that Terry Carlton really 
did beat and rape me--and that I sought and wanted help from the police--or else DA Harris 
would not have conspired so fervently to convince my jury that those things didn't happen. 

At my parole hearing in May 2013, Parqon & Parole Board member Lynnell Harkins told 
me that my story doesn't match the official version of what happened, and they weren't there to 
retry the case. When the parole board voted to deny me parole, my fmnily and I almost lost all 
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hope of my ever getting out of prison, because my story will never match the official version-
i.e., DA Tim Hanis's version--of what happened. DA Harris was dishonest, while I told the 
truth. 

My case is a Battered Woman Syndrome self-defense case under Oklahoma law, which 
means that my defense hinged on whether or not my jury believed my fear ofTeny Carlton was 
reasonable; and based on the evidence pres,rnted and DA Harris's subterfuge, they did not. 
However, my jury could have convicted me of manslaughter had they been given that option, but 
they weren't. My jurors had to choose between first-degree murder and acguittal--all or nothing. 
When faced with that option, juries tend to convict defendants. As the United States Supreme 
Court recognized in Beck v. Alabama, 100 S.Ct. 2382: 

[T)he unavailability of [a lesser-included offense option) may encourage 
the jury to convict for an impermissible reason--its belief that the defendant is 
guilty of some serious crime and should be punished. (Id. at 2392) 

Oklahoma law requires that a first-degree murder defendant's jurors be given the option of 
returning a verdict of a lesser-included offense such as manslaughter when the evidence 
warrants. (See Shrum v. State, 991 P.2d 1032 (Okla.Crim.App. 1999) and Ballard v. State, 31 
P3d 390 (Okla.Crim.App. 2001)) Pursuant to Okla.Stat.Ann. Tit. 21§ 711, homicide is 
manslaughter in Oklahoma "when perpetrated unnecessarily either while resisting an attempt by 
the person killed to commit a crime, or afte~~ such attempt shall have failed." Therefore, the 
evidence presented at my trial easily mandated a manslaughter instruction and my jury should 
have been given that option. Had I been convicted of manslaughter, I could have been sentenced 
to as little as four years in prison, which is the minimum sentence manslaughter carries, instead 
of the minimum sentence for first-degree murder: life in prison. I have served nearly 17 years on 
that life-sentence. 

I'm seeking your reconsideration and grace and mercy now in light of all the proof that 
Terry Carlton really did physically and sexually assault me and the recent revelations about how 
DA Tim Harris really operates in court: he is dishonest. I'm asking you to please commute my 
life-sentence to time-served and release me from prison; or in the alternate, please consider 
releasing me on parole earlier than April 2016. 

III. Prior and Subsequent Criminal Record 

I 0. Aside from the offense for which you seek commutation, have you ever been arrested, taken 
into custody, held for investigation or questioning, charged by any law enforcement authority, or 
convicted in any court, either as a juvenile or ah adult, for any other incident? Yes 

For each such incident, state the following: the date, the nature of the charge, the relevant facts 
the law enforcement authority involved, the location, and the disposition of the incident. You 
must list every incident, including traffic violation. You are expected to describe in you own 
words the relevant facts of each incident. Failure to provide accurate information will be 
presumed an intentional misrepresentation. The submission of any false information is 
grounds for immediate rejection of the application. 
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I received a couple of speeding tickets in my younger days, although it's been so long ago 
that I don't remember exactly when, where, or what law enforcement agencies were involved. I 
do know that I paid the tickets. 

On 5/26/1999, one month following my conviction in the instant case, DA Tim Harris 
charged me in Tulsa County District Court Cf!_Se # CF-99-2575 with possession of a controlled 
drug in relation to an incident that occurred on 4/2/1998 (prior to the filing of the murder case). 
On 7/10/2000, after entering a plea of no contest, I was sentenced to two years imprisonment to 
run concurrently with the life-sentence I received in the murder case. The relevant facts of the 
drug case are intertwined with those the murder case, and are therefore outlined in the answer to 
question number eight hereinabove. 

IV. Biographical Information, Programming and Work History 

11. Current marital status: divorced 
For each marriage, whether by ceremony or common law, state the following: name of 

spouse, date and place of marriage, and if applicable date and place of divorce or separation. I 
you need more space, use the optional continuation page(s). 

Eric Wayne Wilkens 
Name of Spouse 

1994, Tulsa, Oklahoma 
Date/Place of Divorce 

8/18/1991, Tulsa, Oklahoma 
Date/Place of Marriage 

" 

12. If you have minor children, but do not have custody of one or more of them, indicate 
whether and to whom you pay child support, whether your payments are current, and if not the 
reason for your failure to pay and any agreements you have made to satisfy you payment 
obligation. 
Not applicable 

13. List all programs and/or schools you have attended since you conviction, beginning with the 
most recent and working backward, This includes educational or vocational programs, during 
and since incarceration. Indicate the type of degree or diploma received or anticipated and the 
date of completion. Note: If you were assessed programming and did not received and 
opportunity to participate or complete such, state the reasons in you own words. The Pardon 
mid Parole Board may require previously ass,;ssed and unfulfilled programming as a 
condition of commutation. 
Guardian Angel Dog Training Program, Certificate of Completion, 8/15/2014 
Mentoring Progrmn, Faithful Participation for 13 Years, 1/2014 
Impact of Crime on Victims Program, Certificate of Completion, 9/25/2013 
Parenting, Certificate of Completion, 2/9/2006 
HIV/ AIDS Peer Education, Certificate of Completion, 2/2004 
Thinking for a Change, Certificate of Completion,4/23/2003 
Horticulture CareerTech, Valedictorian, 12/13/2002 
Horticulture CareerTech, Certificate of Competency, 7/24/2002 
Anger and Stress Management, Certificate of Completion, 7/12/2002 
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Horticulture CareerTech Nursery Technician, Certificate of Competency, 5/31/2002 
Horticulture CareerTech Field Technician, Certificate of Competency, 5/31/2002 
Horticulture Career Tech Turf Technician, Certificate of Competency, 5/31/2002 
Substance Abuse Education, Certificate of Completion, 5/24/2002 
Assertiveness Training, Certificate of Completfon, 11/5/2001 
Domestic Violence, Certificate of Completion, 7/26/2001 
What's Important Now, Ce1iificate of Completion, 4/6/2000 

(a). Were you dismissed, removed, or transferred from a program due to allegations of 
misconduct or unsatisfactory performance? _ Yes X No 

14. Provide each facility you have been incarcerated in for the past five years, beginning with 
the present and working backward. If you were administratively segregated from general 
population, list all such periods and give a full description of the circumstances. All time periods 
must be accounted for. 

Mabel Bassett Cmrnctional Center, 4/2003 to present 

15. List all work assignments and/or employers in the last five years, beginning with the present 
and working backward. List all full and part-time work, self-employment and any period of 
unemployment prior to your incarceration. Include any volunteer or community service work. 
For any period of unemployment, indicate you means of support. All time periods must be 
accounted for. If you need more space, use the optional continuation page. 
Last jive years during incarceration: 
Pod Orderly, 10/2014 to present 
Guardian Angel Dog Trainer, 1/2014-10/2014 
Yard Crew Worker, 10/2012-10/2014 
Case Manager Orderly, 9/2009-6/2013 
Last five years before incarceration: 
Owner/Operator and Prosthetist, Snyder Prosthetic & Orthotic Center, 9/1994-4/1998 
Prosthetist, Sabolich Prosthetic and Research Center, 10/1992-9/1994 

(a). Since your conviction, have you been terminated, suspended, or transferred due to 
allegations of misconduct or unsatisfactory job performance? Yes X No 

V. Substance Abnse and Mental Health 

16. I-lave you ever used any illegal drug(s) or abused prescription drugs or alcohol? 
X Yes No 
Jfyes, identify the drug(s), the dates of abuse, and the frequency of use for each. If you need 
more space, use the optional continuation page. 

I used alcohol recreationally from the mid 1980s-1998. I also used marijuana a few times during 
that same time period. In 1997, I used psychedelic mushrooms and cocaine a few times. Also, 
in 1997-1998, I used methamphetamine, recreationally at first and later regularly (i.e., about once 
a day). 
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17. Have you ever been involved in the illegal manufacture, sale or distribution of drugs other 
than the offense(s) for which you seek a comm]Jtation? _Yes X No 

• 
18. Have you ever sought or participated in counseling, treatment, or a rehabilitation program 
for drug or alcohol use? X Yes No 
If yes, list dates of treatment, and the facility or provider. If you need more space, use the 
optional continuation page. 

3/2002-5/24/2002, COCF Substance Abuse Education Program 
7 /1998-1/2000, Dr. Lynda Driskell 
4/23/1998-4/271998, Eastern State Hospital 
4/11/1998-4/23/1998 and 4/2/1998-4/8/1998, Parkside Hospital 

19. Have you ever consulted with a mental health professional (psychiatrist, psychologist, or 
counselor), or with another health care provider, concerning a mental health related condition? 

X Yes No 
If yes, specify the nature of the condition, dates of treatment, and the treatment facility or 
provider. If you need more space, use the optio;nal continuation page. 

Post-traumatic stress syndrome and depression, 11/2000-?/2002, COCF Mental Health 
Post-traumatic stress syndrome and depression; 3/2000-11/2000, MBCC Mental Health 
Post-traumatic stress syndrome and depression, 7/1998-1/2000, Dr. Lynda Driskell 
Anxiety and depression, 3/1997-7/1997, Dr. Theresa Farrow 
Anorexia, 12/1995, St. John's Hospital 

VI. Civil and Financial Information 

20. Do you have any debt obligations of financial obligation imposed upon you that is currently 
in default or delinquent? _ Yes X No 

21. Have you ever been a party to civil lawsuit? X Yes No 
If yes, identify the court in which it was filed, the case number, the nature of the dispute and the 
final disposition. If you need more space, use the optional continuation page. 

I filed for divorce from my then-husband, Eric Wilkens, in Tulsa County District Court, 
case number unlmown, sometime in 1994. He did not contest and we were divorced that same 
year. I was awarded sole physical custody of our son. 

My ex-husband, Eric Wilkens, sued me in Tulsa County District Court, case number 
unknown, for custody of our son sometime in 1998. I did not contest and Eric was awarded 
custody. 

I was sued in Tulsa County District Court, case numbers unknown, over some matters 
related to my business, dispositions unknown. 

Terry Carlton sued me twice in Tulsa County District Court, case numbers unknown, 
alleging breach of contract over an automobile and an engagement ring, dispositions unknown. 

Don Carlton sued me in Tulsa County District Court, case number CJ-2001-4076 (Don 
Carlton vs. April Rose Wilkens), a wrongful death lawsuit, originally filed 5/1999, then 
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dismissed without prejudice and refiled m 2001, then finally dismissed with prejudice on 
3/30/2004. 

22. Do yon have any pending judicial or administrative proceedings with the federal, state, or 
local governments? _Yes X No 

VII. Military Record 

23. Have you ever served in the armed forces of the United States? _ Yes X No 

24. While serving in the armed forces, did you receive non-judicial punishment, or were you a 
defendant in a comi-martial? NI A 

VIII. Occupational Licensing 

25. Have you been granted any type of business or professional license during incarceration, or 
received the reinstatement of any such license that had been revoked? Yes X No 

,. 
IX. Volunteer, Charitable and Community Activities 

26. Describe any charitable or volunteer activities in which you have been involved in during 
incarceration or other contributions you have made to the facility or outside community. In this 
regard, you may include the names or any organizations in which you have participated, the time 
periods of you participation and your role in these activities. 

In 2013, I helped with the construction of the new chapel at Mabel Bassett Correctional 
Center. 

X. Reason(s) for Seeking a Commutation, Certification and Personal Oath 

27. Fully state your reasons for seeking a commutation. Include any relevant changes in 
circumstances since your conviction(s). If you need more space, use the optional continuation 
page. 

I was prosecuted by then-Tulsa County District Attorney Tim Harris, and he was 
dishonest in my case just like he was in Michelle Murphy's. Michelle Murphy is the woman who 
was recently exonerated of first-degree murder after spending 20 years in prison. As reported by 
the Tulsa World, DA Harris has admitted that he made untrue statements to Michelle's jurors. To 
be more specific, Harris told jurors deciding Michelle's fate that blood found at the scene of the 
crime might belong to her despite the fact that he had an Oklahoma State Bureau of Investigation 
report ruling her out as the source of the blood. What's more, DNA testing completed in 2005 
also proved the blood wasn't Michelle's, but Harris claims he never saw that report even though 
records show it was mailed to his office. (There's so much more. Read all about it at 
tulsaworld.com/shadowofadoubt.) 

It stands to reason that because DA Tim Harris was dishonest in one case he was 
dishonest in others as well, and that opens the door for review of the other cases he has 
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' prosecuted. And to be sure, as outlined in my answer to question nnmber eight hereinabove, Tim 
Harris was extremely dishonest in my case. He led my jury to believe that Terry Carlton never 
really beat or raped me: DA Harris portrayed Terry's violence as mutual combat, as if I attacked 
Terry and he just defended himself, and the rapes as consensual rough sex. Harris also led my 
jury to believe that I would not allow the police to help me. Then, during closing argwnents, DA 
Harris told jurors deciding my fate that: 

[Hlad tile defendant allowed the State of Oklahoma and our legal system 
to come to her aid, [Terry Carlton] might have been punished, and he might still 
be alive .... If April Wilkens had really been serious about her fear of Terry 
Carlton, she would have allowed the system to come to her aid .... She also likes to 
cry rape. When in trouble, cry rape. Everybody listens .... you know, all you 
have is the defendant's side of the story, because (Terry Carlton) can't talk." 
(Trial Transcript Volume XV at 3055-56) (emphasis added) 

In truth, as also outline in my answer fo question number eight hereinabove, there were 
numerous incidents of police misfeasance and/or inaction in response to instances of abuse I 
reported, and that led me to distrust law enforcement and the legal system. For exaniple, when I 
shot Terry Carlton, he had an outstanding warrant for his arrest that was issued a month earlier 
after he failed to appear in court following his arrest outside of my home witll a loaded, 
chambered Glock 9mm pistol; and at least two police officers on two different occasions had 
failed to enforce that warrant when they encountered us and I was pleading for help. (That 
warrant was never entered into evidence or even mentioned at my trial, so my jury never knew 
about it, but Tim Harris knew about it.) Also, there's a 1996 audiotape of Terry Carlton 
admitting he beat and raped me--he arrogantly admits it all, including the fact that he was the 
sole perpetrator of violence in our relationship. (To hear the tape, check out tile April Wilkens 
Storv video which my family sent to the parole board before my May 2013 parole hearing. It's 
also on Y outube.) Although that audiotape was not presented as evidence at my trial, I gave a 
copy of it to the Tulsa police long before I shot Terry, so I'm sure Tim Harris had it when he 
made those false statements to my jury. Regardless, in 2003, I filed a post-conviction application 
in Tulsa County District Cami asserting, amr;'lg other things, that the warrant and audiotape 
completely disproved the prosecution's case against me. DA Harris (through one of his 
assistants) fought me tooth and nail, and my application was denied. 

Of course it matters that I was a victim of domestic violence and that Terry Carlton really 
did beat and rape me--and that I sought and wanted help from the police--or else DA Hanis 
would not have conspired so fervently to convince my jury that those tilings didn't happen. 

At my parole hearing in May 2013, Pardon & Parole Board member Lynnell Harkins told 
me that my story doesn't match the official version of what happened, and they weren't there to 
retry the case. When the parole board voted to deny me parole, my family and I almost lost all 
hope of my ever getting out of prison, because my story will never match the official version-
i.e., DA Tim Harris's version--of what happened. DA Harris was dishonest, while I told the 
truth. 

My case is a Battered Woman Syndrome self-defense case under Oklahoma law, which 
means that my defense hinged on whether or not my jury believed my fear of Ten-y Carlton was 
reasonable; and based on the evidence presented and DA Harris's subterfuge, they did not. 
However, my jury could have convicted me of manslaughter had they been given that option, but 
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they weren't. My jurors had to choose between first-degree murder and acguittal--all or nothing. 
When faced with that option, juries tend to cr:mvict defendants. As the United States Supreme 
Court recognized in Beck v. Alabama, 100 S.Ct. 2382: 

(T)he unavailability of (a lesser-included offense option) may encourage 
the jury to convict for an impermissible reason--its belief that the defendant is 
guilty of some serious crime and should be punished. (Id. at 2392) 

Oklahoma law requires that a first-degree murder defendant's jurors be given the option of 
returning a verdict of a lesser-included offense such as manslaughter when the evidence 
warrants. (See Shrum v. State, 991 P.2d 1032 (Okla.Crim.App. 1999) and Ballard v. State, 31 
P3d 390 (Okla.Crim.App. 2001)) Pursuant to Okla.Stat.Ann. Tit. 21§ 711, homicide is 
manslaughter in Oklahoma "when perpetrated unnecessarily either while resisting an attempt by 
the person killed to commit a crime, or after such attempt shall have failed." Therefore, the 
evidence presented at my trial easily mandated a manslaughter instruction and my jury should 
have been given that option. Had I been convicted of manslaughter, I could have been sentenced 
to as little as four years in prison, which is the minimum sentence manslaughter carries, instead 
of the minimum sentence for first-degree murder: life in prison. I have served nearly 17 years on 
that life-sentence. 

I'm seeking your reconsideration and grace and mercy now in light of all the proof that 
Terry Carlton really did physically and sexually assault me and the recent revelations about how 
DA Tim Harris really operates in court: he is dishonest. I'm asking you to please commute my 
life-sentence to time-served and release me from prison; or in the alternate, please consider 
releasing me on parole earlier than April 2016. 
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A commutation does not nullify the conviction, nor is it a right. Rather, 
commutation is a matter of grace and mercy. 

I 1./4 ,1... ;{js £ Afl<E/1-~ , hereby certify that all statements and 
answers to the questions contained herein are true and correct to the best of my knowledge, 
information, and .belief. 

Upon application for a commutation from the Governor of the State of Oklahoma, I 
do solemnly swear that I will be a law-abiding citizen and that I take this obligation freely 
without any reservation whatsoever. 

Respectfully submitted this ZS day of( /.,_/pA:/ ,1__ ,2&5~ 
(day) (month) (year) 
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AFFIDAVIT OF CLAIRE V. EAGAN 

I, Claire V. Eagan, of sound mind, and of lawful age, do state upon personal oath the 
following: 

L In November 1996, I was an attorney licensed to practice in OI<lahoma and a 
shareholder with the law firm of Hall, Estill, Hardwick, Gable, Golden & Nelson, P .C. ("Hall 
Estill"). 

2. On or about November 13, 1996, Michael D. Cooke, another shareholder at Hall 
Estill, requested that I represent a business client of his, April Rose Wilkens, in an attempt to procure 
a protective order against her then-fiance, Terry Carlton. Mr. Cooke represented that Ms. Wilkens 
had been severely beaten by Mr. Carlton while they were in Rome, Italy, and that she was retw:ning 
from Rome immediately per his advice. 

3. On November 15, 1996, I met with April Rose Wilkens in my office. I observed her 
obvious physical injuries to be: two blackened eyes, numerous bruises on her anus, face, and throat, 
as well as a red and swollen jaw. She also indicated that she had contusions of her shoulder, back, 
hip and pelvic area resulting from Mr. Carlton slamming her on the floor, up against the wall and 
in a door jamb. I accompanied her that afternoon to the Tulsa County Courthouse where we 
obtained an Emergency Protective Order (Case Number PO 96-3373) from Judge Allen Klein. A 
hearing date was set for November 26, 1996 for a permanent protective order. 

4. On November 18, 1996, I spoke by telephone and met with April Rose Wilkens in 
my office regarding the upcoming hearing date. We discussed witnesses and documents necessary 
for the hearing. She gave me a detailed account of the history of her relationship with Mr. Carlton. 
She indicated that he had been physically violent towards her in the past, that this was aggravated 
by his use of alcohol and/or drugs, and that the violence would escalate whenever she would attempt 
to distance herself from him or terminate the relationship. 

5. On November 18, 1996, Ms. Wilkens and I reviewed an audio tape recording of 
several phone conversations which occurred after the beating in Rome, but prior to Mr. Carlton's 
being served with the emergency protective order .. The tape recording contains the following 
statements and/or admissions by Mr. Carlton regarding the Rome incident: 

(a) telling her prior to the beating that "this is Europe and I can do what I want 
to here"; 

(b) 
(c) 
(d) 

(e) 

"strangling the living shit" out of her; 
that the beating was "drastic"; . 
choldng her, but only aftei· she resisted his attempts to pick her up and throw 
he~; naked, _out of the hotel room; and 
the possibility that alcohol and/or drugs "aggravated" his violence towm·ds 
her. 
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He additionally admitted the following regarding incidents of violence which occurred prior to the 
Rome incident: · 

(f) slamming her against the ground; 
(g) raping her; and 
(h) that obtaining counseling and learning to control his anger "may help the 

situation", but that his "anger builds and builds" and there is "no other way 
to address an issue" with her other than through violence. 

6. On November 26, 1996, I appeared for the permanent protective order hearing, but 
Ms. Wilkens did not. I telephoned her to inquire why she was not present and she stated that she did 
not appear because Mr. Carlton had infonned her the evening before, in violation of the existing 
emergency protective order, that he would be present the next morning with an attorney. Ms. 
Wilkens stated that she was fearful and too intimidated to appear. 

7. The. preceding information which I acquired as a result of my representation of Ms. 
Wilkens was not available from any other source. The tape recording remained in my possession 
until I left the firm of Hall Estill in January 1998, at which time I left it in Ms. Wilkens' file at the 
firm. 

8. Atno time after the April 28, 1998 death of Mr. Carlton was I, Michael Cooke, orto 
my knowledge, my former employer, Hall Estill, ever contacted by anyone associated with April 
Rose Wilkens' trial defense team. 

9. Had I been contacted by anyone regarding April Rose Willrnns in connection with 
the criminal charge for first degree murder in CF-98-2173, and trial in April 1999, I would have 
made myself available and willingly shared all information of which I was awarn, including the 
information contained herein, upon authorization by Ms. Wilkens. 

Claire V. Eagan 

,.,--
Subscribed and sworn to before me, this .2,.Q__ day of February, 2003. 

l ?, 
Expires 
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COUNTY OF TULSA ) 
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STATE OF OKLAHOMA ) 

AFFIDAVIT OF MICHAEL D. COOKE 

I, Michael D. Cooke, of sound mind, and of lawful age, do state upon personal oath the 
. following: 

1. I am a shareholder with the law firm of Hall, Estill, Hardwick, Gable, Golden & Nelson 
P.C.. In 1995, the firm and I were retained by April Rose Wilkens for the purpose of assisting her 
in the acquisition of a business. 

2. I continued in.my role as Ms. Wilkens's business attorney over the course of the next two 
years. During that time we discussed on several occasions her tumultuous relationship with her 
boyfriend/fiance, Terry Carlton. 

3. On several occasions during 1996, Ms. Wilkens and I specifically discussed problems she 
was having with Carlton and/or what she described as his attempts to control her. During several 
of these conversations, Ms. Wilkens became very agitated and appeared lo be frightened. 

4. On or about November 13, I 996, l was contacted by Ms. Wilkens while she was in 
Rome, ltaly. She said she was there with Carlton and several other people. She was very upset 
and told me that she had been severely beaten by Carlton, that her injuries had necessitated 
medical assistance and that the Rome police had been called in. I instructed her to return to the 
United States immediately and that l would arrange for an attorney in our firn1 knowledgeable in 
domestic matters to assist her in obtaining a protective order against Carlton. Upon her return 
she met with Claire V. Eagan, another Hall, Estill shareholder, regarding obtaining a protective 
order against Carlton. I did not attend that meeting. 

5. I did not hear again from Ms. Wilkens until about the middle of 1997. At that time, she 
called about several bankruptcy issues. We also spoke about her child. She called a few more 
times after that mostly to talk about personal matters. 

6. In December, 1997, Ms. Wilkens contacted me at home one evening. She was panicked 
and frantic. She begged me to come to her house. I went to her residence. After I arrived she 
said that someone or some drug making equipment possibly was locked in her garage. She said 
it was Terry Carlton or some of his friends from Sapulpa. She appeared to be very upset. We 
walked together through her house, but we could not get into the garage. I told her I was going 
to call the police. She said they would do nothing. I then called the police and shortly after met 
the responding officer in the street outside her residence. I explained to the officer who I was, 
what I knew about the violent nature and history of the relationship between Ms. Wilkens and 
Mr. Carlton and of her concern that he or someone else had taken over her garage. The officer 
indicated that they had been called to her residence "several times before." He asked me several 
times why she had called a lawyer. I observed the police officer to be. fairly dismissive of Ms. 
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Wilkens's concerns, and to my knowledge, no further action was taken by the police regarding 
tl,is matter. 

7. I have had no further contact with Ms. Wilkens after this December 1997 incident. 

8. At no time after the April 28, 1998, death of Terry Carlton was Claire Eagan, I, or to my 
knowledge, anyone else employed at Hall, Estill, Hardwick, Gable, Golden & Nelson P,C. ever 
contacted by anyone associated with April Rose Wilkens's defense team. 

9. Had I been contacted by anyone regarding April Rose Wilkens in association with the 
criminal charge for first degree murder brought against her and tbe subsequent trial in April of 
1999 for the same, I would have been available and, with Ms. Wilkens's consent, would have. 
willingly revealed all infonnation of which I was aware. 

Subscribed and sworn to before me this / A.I day of April, 2002. 

Notary Public · 
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AFFIDAVIT OF LYNDA DRISKELL 

STATE OF OKLAHOMA ) 
) ss 

COUNTY OF TULSA ) 

I, Lynda Driskell, of lawful age and of sound mind, being first duly sworn upon 
oath states as follows: 

1. I am a Licensed Professional Counselor and was involved with the defense of 
April Rose Wilkens against charges of murder in the first degree for the 
shooting of Terry Carlton. 

2. That numerous discussions it was had that Ms. Wilkens was adamant as to her 
desire to inspect the 911 emergency call she made to police regarding Mr. 
Carlton's abuse. 

3. That she was adamant that Claire Eagan be contacted as a witness in this case 
since Judge Eagan had previously represented Ms. Wilken 's in a Protective 
Order issue that arose as a result of Mr. Carlton's abuse. 

4. That I had conversations with Chris Lyons and asked him if he was going to 
call Judge Eagan as a witness. When Mr. Lyons was asked this question in the 
initial stages of trial he informed me that he did not know how to get a hold of 
Judge Eagan and therefore was unable to contact her. 

Affiant say further not. 

My Commission Expires: 
ld-lle-@ot5 



EXl//.8/T j) 
COUNTY OF TULSA ) 

) ss. 
STATE OF OKLAHOMA ) 

AFFIDAVIT OF LYNDA DRISKELL 

I, Lynda Driskell, of sound mind and lawful age, do state upon personal oath the following: 

In April 1999, April Rose Wilkens was put on trial in the death of her ex-fiance, Terry Carlton. 
April's defense at trial was the battered woman syndrome theory of self-defense. April's trial attomey 
presented testimony from a psychologist, Dr. John Call. I was present at April's trial and heard Dr. 
Call' s entire testimony. Dr. Call wrongfully described April's fear and behavior as well as the 
behavior of battered women in general as umeasonable, irrational, and "stupid." Not only was Dr. 
Cali's testimony wrong, it hurt April's battered woman syndrome defense of self-defense. When a 
battered woman is charged with first-degree murder and she defends her actions based on the battered 
woman syndrome theory of self-defense, her jury must be equipped to understand the reasonableness 
of her fear and actions. Consequently, Dr. Call's testimony did April a tremendous disservice at her 
trial. I am convinced that Dr. Call's testimony at April's trial played a large role in her first-degree 
murder conviction. As a professional with a great deal of experience working directly with battered 
women, I believe it was unconscionable for April's attomey to present Dr. Call's testimony at her trial. 

Following April Rose Wilkens's first-degree murder conviction, I prepared an assessment statement 
that was included in the state's July 1999 pre-sentence investigation report. My assessment statement, 
in pertinent part, follows: 

As April Rose Wilkens' counselor, !...hope that my assessment of April will assist in 
your effort to understand April's situation and the abuse related events that led to what I 
believe was April's act of self-defense on April 28, 1998 .... 

I first became familiar with April's case last July when an attomey from the National 
Clearing House for the Defense of Battered Women in Philadelphia contacted Domestic 
Violence Intervention Services [(''DVIS")] Executive Director, Felicia Collins. Felicia 
was asked to assist April Wilkens by arranging for the provision of advocacy and 
counseling services while April awaited trial. At that time, April was incarcerated at' 
ADC [ the Adult Detention Center] where she has remained since her arrest in April 
1998. Felicia contacted me at my office where I am employed full time as a licensed 
professional counselor for DVIS .... In addition to my work at DVIS I have developed 
and implemented two graduate courses in Domestic Violence and Sexual Abuse for the 
University of Oklahoma where I have been employed as an adjunct assistant professor 
since June, '97. Felicia believed that my lmowledge and experience in the field of 
domestic violence treatment and assessment would naturally prepare me for my role as 
April's counselor. Before meeting with April, I spoke with her mother, Louise Fitchue, 
and her public defender, Damon Cantrell, but nothing could have prepared me for the 
last thirteen months, the dozens of sessions with April which cnlminated in 3 5 to 40 
hours of face to face contact at ADC [the Adult Detention Center], the three weeks of . 
trial and April's conviction. 

My first impression of April was that she told a true and h01Tific story that paralleled 
the hundreds of similar stories of domestic violence told to me by female victims and 
survivors with one exception, that April found her life to be threatened to the extent that 
she believed if she did not defend herself she would be raped and murdered by Terry 
Carlton. I validate [April Wilkens's] belief that she acted out of a pervasive fear 

1 



that Terry would, in deed, follow through with this [sic] threats to kill her. During 
my sessions with April she related symptoms of post-traumatic stress disorder 
including sleep disturbances, depression compounded by hopelessness, hyper 
vigilance, elevated levels of anxiety and horrendous grief as a result of taking the 
life of a man whom she loved. These symptoms are characteristic of the long term 
impact of violence on victims of abuse .... 

April described a whirlwind courtship and seduction by Terry soon after she met 
him. The relationship gradually changed and April related numerous accounts of 
emotional abuse, isolation and. tln·eats to harm which escalated to physical battering, 
sexual coercion, sexual assault and drug use. April realized that she might not survive 
Terry's brutal attacks and her repeated attempts to distance herself from Terry were met 
by his refusal to let her go. His refusal to accept manifested in his stalking behaviors, 
harassment, and destruction of her property. April reported Terry's obsession with 
firearms and his threats to kill her which he used to control, intimidate and instill fear in 
his victim and it worked. The history of abusive incidents was documented repeatedly 
by Tulsa Police Officers who responded to numerous 911 calls made by April and 
medical reports by two SANE [Sexual Assault Nurse Examiner] nurses who examined 
her after two reported rapes, and by friends and neighbors who witnessed Terry's abuse 
of April. April described feeling trapped with no hope of escape. She became 
convinced that she had nowhere to hide where he could not find her. It also became 
very clear to April that the safety, supp01t and external validation she desperately 
needed in order to survive was not available to her unless she agreed to follow through 
with protective orders and to cooperate with prosecutors even though she was being 
tln·eatened with abuse and murder by Terry Carlton if she turned against him. Thus, 
April was blamed for failing to utilize all options available to her, options she believed 
were unsafe and umeasonable. On April 28, 1999 [sic], she decided to act in what she 
believed to be her and Terry's best interest by pleading with him to get help. So many 
women have put their fear aside and placed themselves in danger by returning to the 
abusers with the mistaken belief that they have the power to help them. April, too, was 
mistaken but she believed that she had no other choice but to appeal to the reasonable, 
rational side of Terry she had known in the earlier stages of their relationship. But as 
we lmow, April was brutally assaulted physically and sexually on the morning of the 
shooting and has photographs and medical reports to supp01t the claim that she was 
beaten, raped, and handcuffed. So, I strongly believe that April's efforts to "calm him 
down" have been grossly misinterpreted by those who want us to believe that April 
premeditated a murder. 

I stand by my assessment statement of April Wilkens. I still believe that April acted in self
defense in the death of Terry Carlton. I would have testified on April's behalf at her trial. However, 
April's trial attorney, Chris Lyons, did not call me to testify. I am still willing to testify in April's 
defense. 

Subscribed and sworn to before me this 16th day of October, 2008. 

~~ Q_-\o,Q QI•~ )],0;94 
Notary Pu I c 
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Commission # 08006446 
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Ex1-11a-1r £ 
TRANSCRIPT OF NOVEMBER 1996 AUDIOTAPE 

OF APRrL Wll,KENS AND TERRY CARL TON 

APRIL: I have told you before that I realize in any relationship that certainly both people have to 
be looking out for each other. (sigh) But I don't understand what drives you to the point 
where, like you said, that you want to strangle the living shit out of me, I mean. 

TERRY: Well, if you're interested, I'll tell you ... you do things that you know will piss me off 
and you do them on purpose. You know, to me that's provoking somebody. I mean, it really 
is And why would you want to do that? You know, I took you to Europe. You know, I was in 
bed. We had had an argument and I did the right thing. I got up and I removed myself 

APRIL Yeah, but you hit me as you went. 

TERRY: Oh, that was an accident. I did not mean to. 

APRIL You didn't mean to flip me with your napkin and shove and push me aside. 

TERRY: I was just trying to leave. Leave. So, you know, then I'm in bed. So what do you do? 
Instead of trying to make the situation better by just going to bed, you know, you deliberately 
aggravate the situation 'cause you do something that you know is going to really piss me ofT 
and that is wake me up calling Hunter and talking to Hunter knowing that you're going to keep 
me up when all I want to do is go to bed .... 

APRIL: Okay, do you not see how maybe it's a little drastic to pounce on someone and 
choke them and throw them out on their ass naked-threaten to throw them out on their 
ass naked-and, you know, I mean does that not seem a little drastic? 

TERRY: Yes. You're right. It is drastic and I admitted it.. .. But did you do anything to 
help the situation? No. 

APRIL: How, you know, I mean (Terry inteITUpts) 

TERRY: You want to know how you could've helped the situation? I thought I told you. 
You could have dropped it. You could've gone to bed just like I was trying to do. But no. 
You wanted to keep me up awake by making calls that you didn't need to make just to 
fucking punish me, keep me awake, to keep me up that night. You wanted, you wanted to 
call Hunter .... 

APRIL: I suppose that everybody does things that are aggravating to the other person. I just 
don't understand the need for physical violence. 

TERRY: I see. So it's okay for you to do, to pull out the stops and do everything that you can 
do to piss me ofT, but, you know, as soon as I, you know, react in the same way and pull out the 
stops and do the things T can do to hurt you, what's the difference, April0 You know, what's 
the difference? You're fucking with me. I'm fucking with you. You understand? You 
know, that's the big fucking lie that it's, you know, it's okay to do whatever the fuck you want to, 
but it's not okay for me to do whatever I feel like doing .... then whenever I just, you know, [ 
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lose my temper and I'm going to throw yon outside the room naked. 

APRIL: And choke me. 

TERRY: That's when you started resisting. But, you know, is one any better than the 
other? I mean, do you dummy? To me it seems like you think it's okay to do those things. l 
mean, that's what you're telling me: "Oh well, I suppose we all fuck with each other every once in 
awhile, but yon, you broke the rule. You went over, you stepped over the line. You got 
physical." I'm saying neither one of them is right.. .. 

APRIL: Why would you, I guess I don't understand is why you would naturally assume that 
anything that I do is to upset you. I mean that you have a choice to decide how you look at 
things and you choose to look at them in the most negative way possible and that only creates a 
lot more aggravation for you. 

TERRY: Wait a minute. That's horse shit. It's just psychobabble right there. It's just bullshit 
psychobabble. We've talked about you calling while I was asleep, but you did it in Amsterdam 
You talked to your mother. . ., 

APRIL: I have a son. Where else do you suggest I call from? 

TERRY: Hey, go down to the lobby. That would be the considerate thing to do. 

APRIL: Perhaps you are right. 

TERRY: No, but you think it's your God-given right to fucking step on everybody else and I'm 
tired of being stepped on, okay? I'm tired of being stepped on by you, April, and until you wake 
up to that fact, me going to all these counselors in the world will not help that, okay? Yeah, you 
know, I might learn to control my anger, okay? That might help, but it won't make me any less 
angry, will it? Because you will still be doing the things that make me angry and yeah, I'll do 
something, but you're going to have to do something. I'm not satisfied with this because what 
you're going to do is go to a victim's group, okay, and you're all going to sit there and tell 
each other it's not you're fault that this happened to you and pat each other on the back 
and feel sorry for each other and, yon know, it's going to be what a bastard [ am, okay, and 
you're not going to be working on your own problems, okay? You're not going to work on why 
you feel it is necessary to do those petty little things that make me angry. And you would still do 
them, you know, if I didn't do the violence thing, if the violence thing was not even a 
factor .... 

APRIL: The problem is when yon do it, yon don't apologize, yon know (laughs). I mean, [ 
don't remember hearing: "April, I raped yon. I know that must've really upset yon and 
I'm sorry" or "April, I know that, yon know, that I slammed yon against the ground, and I 
know that must've been really traumatic for yon and I'm sorry." 

TERRY: I have said those things. I have said those things. Yon just want to hear them 
over and over again, you know, and I'm, yon know, I'll apologize once, but I'm not going to 
sit there and just have to apologize every fucking day of my life. You either accept the 
apology or you don't. ft sounds to me like you don't. April, I'm not interested in fighting 
with you. 
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APRIL: Yeah, I don't want to fight with you either. 

TERRY: I mean, this is the reason that we're in trouble right now. 

APRIL: Yeah, I understand, I don't want to fight with you either. I guess that's why I was 
trying to explain that it's best for us to stay apart .... 

TERRY: April, until you change there's no reason for me to change. I mean, you know, I don't 
think that I'm somehow, you know, I just get the feeling that somehow all this is on me and 
I'm just this horrible fucking mutant .... 

APRIL: I don't know. Do you think that alcohol and the drugs or anything like that have 
anything to do with it? 

TERRY: (Sighs) Uh, well, I'm sure. I mean, yeah, it has something to do with it. I have 
never taken any drugs so I don't know, but the alcohol, the alcohol is a dis-inhibitor so it 
makes you do things that you normally wouldn't do or allows you to do things that you 
don't normally do. But mainly the thing is I don't allow myself.-it's a complicated thing-but I 
think mainly it's I like build up. These things build up inside me. You know, my anger just 
builds and builds and I don't have any way since we're so bad at communicating, I don't feel like 
I can communicate those things .... Then it just builds and builds till it explodes because I can't, 
there's no way to address an issue with you. I mean, I'm sorry, I'm not trying to, I mean, you 
don't know what that's like. 

APRIL: I don't know, I guess. I guess what I kind of thought was that you were doing the 
drugs again 'cause it kind of scared me and, well, it more than kind of scared me, it frightened 
the hell out of me ... when you said, "Hey, this is Europe and I can do what I want to you 
here!" I just thought that was kind of scary-like it was premeditated or something. 

TERRY: No. It wasn't premeditated. It was just meant to scare you .... 

ENDOFTAPE 
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IN THE DISTRICT COURT IN AND FOR TULSA COUNTY, OKLAHOMA 

Vii! 
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Parties 

CARL TON, TERRY BRENT, Defendant 
STATE OF OKLAHOMA, Plaintiff 
Tulsa Police Department, ARRESTING AGENCY 

Attorneys 

Attorney 
Phillips, Sharon Kay(Bar # 11690) 
1424 TERRACE DRIVE 
TULSA, OK 74104 USA 

Due Dates 

Docket Code Original Due Date 

Events 

Event 
Wednesday, March 25, 1998 at 10:00 AM 

JURY TRIAL SOUNDING DOCKET (JTS ) 

Counts 

No. CM-1998-575 
(Criminal Misdemeanor) 
miled~<lillil/26/1998· 

Judge: Unesslgned 

Represented Parties 
CARL TON, TERRY BRENT 

Current Due Date-

F'arty Docket 

Description 

Traffic Court Judge (General) 

Reporter 

Parties appear only under the counts with which they were charged. For complete sentence lnfonnatlon, see the court minute on the docket. 

Count ii 1. Count as flied: T'liliiiJl:JSP,@1,1:;TING kOADED FIREARM, In violation of 21 O.S. 
1289 0013 

Defendant Disposition Information 
GA:f.l,kifi@l>JfTERl?o't:@REN'l> Pending. 

Citation Information 

Docket 

Date Code Count Party Serial # Entry Date User Name 

02/23/1998 BOTRN CARLTON, TERl;lY 18105467 Mar 13 1998 160544215-31 
BRENT 12:D0:00:D00AM $ 0.00 

APPEARANCE BOND(S) TRANSFERRED FROM NF 98-1507, MICRO 3-13-98 

CARLTON, TERRY Mar 131998 
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02/23/1998 BO BRENT 18105468 12:0D:00:000AM 150544215-31 $ 0.00 

APPEARANCE BOND BY: JERRY LYNN WILLIAMS/CASH 1007.00 (10.00J 

02/23/1998 BD$ CARLTON, TERRY 18242803 Dec 7 1998 
BRENT 12:00:00:000AM 150544215-31 $ 0.00 

BOND ENDORSED CASH REFUNDED BOND [1007.00J 

02/25/1998 INFOM CARLTON, TERRY 18105465 Feb 26 1998 
BRENT 12:00:00:000AM f50544215•31 . $ 0.00 

INFORMATION TRANSPORTING LOADED FIREARM 

02/26/1998 TEXT ~~:~ioN, TERRY 18541047 ~;?a~ioci:~~~AM 150544215·31 $ 0.00 

CLARKE RICK: ARRAIGNMENT HELD - PLEAD NOT GUil TY, J.T.S.D. SET 3-25-98 AT 10 AM. 
BOND TO REMAIN. DEFT. PRESENT, REP BY COUNSEL, STATE REP BY DIANA MCKNIGHT. 

03/17/1998 TEXT ~~:h~ON, TERRY 18572318 ~;,ci6io6:~~~AM 150544215·31 $ 0.00 

TOTAL AMT. RECVD. - CHECK(# 98-015105) TRNAS BOND FRM NF 98 1_507 ; CHECK 
NO:186063 (1007.00J 

Nov 16 2000 03/17/1998 TEXT 40892566 4,33,23,853PM AOCropt\JJS 

***CONVERTED RECEIPT FROM AOC MAINFRAME*** 
RECEIPT #199815105 
PAYOR: TRNAS BOND FRM NF 98 1507 
PAID ON BEHALF OF: CARL TON TERRY BRENT 
TOTAL AMOUNT PAID ON CASE# CM-1998-575 : $ 1,007.00 
CALCULATED AMOUNT OWED AFTER THIS RECEIPT:$ 10.00 

03/24/1998 AFPCA 
CARLTON, TERRY 18305522 Mar251998 
BRENT 12:00:00:000AM f505442f5•31 

AFFIDAVIT & FINDING OF PROBABLE CAUSE(ARRESTED) 

O.'</lW'.~ 998 :BWIFAt. - DBAR. RE .. NL•"DTKi>NJ!iiRRY, 1B385264 Mar"2-61D9B• 150544215-31 
"' I, 12:00:00:000AM 

//!l);)S,NVIT'IWWAR!'{, A'N TI S S U E onFT A*BOND $ 3000.00 [20.00] 

05/04/1998 RETRL -
CARLTON, TERRY 18298110 May 51998 

. BRENT . 12:00:00:000AM 150544215·31 

RETURN RELEASE 

05/13/1998 TEXT 
CARLTON, TERRY 18348054 May 131998 
BRENT , · · · 12:00:00:000AM 150544215•31 

NOTIFIED MINUTE CLERK SUPERVISOR FOR BW & 0 & J 

$ 0.00 

$ 0.00 

$ 0,00 

$ 0.00 

$ 0.00 

08/17/1998 0 ~;~h~ON, TERRY 18257474 ~~:Ociioci,t~iAM 150544215·31 $ 0.00 

ORDER VACATING SOND FORFEITURE AND EXONERATING BOND (AND REMITTING BOND) 

08/25/1998 EXFTO 
. CARLTON, TERRY 18277875 Aug 251998 

BRENT 12:00:D0:OO0AM 150544215·31 $ 0.00 

hf ://ocisapp/applications/ocisweb/GetCaseinformati9n.asp ?subryutted=true&~f ewtype=ca... l 0/3/2002 ~ 



...__,,VJ..IJ '-'U.01,,., :l"\.l,,.,}'V.ti,. 

' ' 

. EXCESS FUNDS PAID TO JERRY LYNN WILLIAMSNO#189632/CASH BOND REFUND [1007.00] 

09/09/1998 TEXT CARLTON, TERRY 16105447 Sep 91996 
BRENT 12:00:00:000AM 150544215·31 

CLARKE RICHARD R: BENCH WARRANT ISSUED. BOND EXONERATED . 

.09/21/1998 TEXT BCRAERNLTTON, TERRY 16'105442 Sep 211998 150544215·31 
12:00:00:000AM 

.TULSA POLICE DEPARTMENT INCIDENT REPORT#886714 

09/21/1998 WRCR CARLTON, TERRY 18106444 Sep 211998 
BRENT 12:00:00:000AM 150544216·31 

WARRANT RECALUCANCELLATION RETURNED 

09/21/1998 RTBW CARLTON, TERRY 16105446 Sep 211996 
BRENT . 12:00:00:oooAM 150544215·31 

RETURN BENCH WARRANT (FAILURE TO APPEAR) DEFT DECEASED INC#886714 

$ 0.00 

$ 0.00 

$ 0.00 

$ 0.00 

'12/07/1998 TEXT . ~~:~ON, TERRY 18513463 f::~i,ii,~~OAM 150544215•31 $ 0.00 

TOTAL AMT. TRANSFERRED FROM CASH BOND(# 98-060376) BOND REFUNDED ; CHECK 
NO: [1007.00] 

1 / 7/ XT Nov162000 2 0 1998 TE 40692572 4,33,23,870PM AOCrcpt\RJA $ 0.00 

**'CONVERTED RECEIPT PROM AOC MAINFRAME*** 
RECEIPT #1998603 76 
PAYOR: BOND REFUNDED 
PAID ON BEHALF OF: CARL TON TERRY BRENT 
TOTAL AMOUNT PAID ON CASE# CM-1998-575: $1,007.00 
CALCULATED AMOUNT OWED AFTER THIS RECEIPT:$ 30.00 

10/20/1999 AC08 ~~:~~ON. TERRY 21625604 fi:bii~ob~iioAM 150544215-31 Realized $ 20.00 

ACCOUNT BALANCE-AC08. AS OF CONVERSION FROM THE MAINFRAME (10/20/1999), THE 
TOTAL AMOUNT FOR THIS ACCOUNT (THIS DEFENDANT) IS: $20.00. THE TOTAL PAID ON 
THIS ACCOUNT IS$ 0.00, THE BALANCE ON THIS ACCOUNT IS$ 20.00.($ 20.00) 

10/20/1999 AC01 ~~~~~oN,TERRY 21730305 ~:bii~ob~itoAM 150544215-31 Realized $ 10.00 

ACCOUNT BALANCE- AC10. AS OF CONVERSION FROM THE MAINFRAME {10/20/1999), THE 
TOTAL AMOUNT FOR THIS ACCOUNT (THIS DEFENDANT) IS: $10.00. THE TOTAL PAID ON 
THIS ACCOUNT IS$ 0.00. THE BALANCE ON THIS ACCOUNT IS$ 10.00.($ 10.00) 

03/26/2000 AC47 CARLTON, TERRY 39101202 Mar26 2000 . 150544215-31 $ 0 00 
BRENT 12:14:34:930AM ' 

NEW ACCOUNTAC47 -ACCOUNT BALANCE - PC03 CIVIL= $0.00 AS MF CONVERSION 
3/17/2000 TOTAL OWED AC47 = $1007.00 TOTAL PAID AC47 = $1007.00 BALANCE DUE= $0.00 

Party 
Tulsa Police Department 

CARLTON, TERRY BRENT 
Generic Party 

BALANCE 

Origlnal Balance Paid to Date Cash Bonds Holding Current Balance. 
. $ 0.00 $ 0.00 $ 0.00 $ 0.00 $ 0,00 
$ 30.00 $ 0,00 $ 0.00 $ o,oo $ 30.00 

$ 0,00 . $ 0.00 $ 0.00 $ 0.00 $ 0.00 
$ 30.00 $ 0.00 $ 0.00 $ 0.00 $ 30,00 

Report Gerleratad by The Oklahoma Court Information System at October 03, 2002 10:33:06. 

/,~ttp :/ I ocisapp/ applications/ ocisweb/GetCaseinformation. asp 7 sub~itted=truef viewtype=c f.. 10/3/2002 ,4') 
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Lynda Driskell, LPG, Ph.D. 
305 N. Magnolia Ave. 

August9,2009 

Terry Jenks, Director 

Broken Arrow, OK 7 4012 
918-459-8996 

•"lyndrisl<eff@eeierret--• 

Oklahoma Pardon and Parole Board 
First National Center 
120 N. Robinson Ave. #900 W 
Oklahoma City, OK 73102 

Re: April Rose Wilkens, DOC #282399, Commutation Request 

Dear Mr. Jenks: 

It is my pleasure to write this letter on behalf of April Rose Wilkens and recommend that 
her request for commutation be granted. As for my background, I am a licensed 
professional counselor and advocate for battered women and children; I've developed 
and taught numerous graduate courses on domestic violence and sexual assault for the 
University of Oklahoma; and have a Ph.D. in educational psychology from Oklahoma · 
State University. 

I met April in July of 1998 when I became involved in her case as an advocate and 
counselor with Domestic Violence Intervention Services (DVIS) in Tulsa, OK. At the 
request of the National Clearing House for the Defense of Battered Women, April's case 
was referred to DVIS so that she would have access to counseling during her trial. 

April was Initially held in the Tulsa County Adult Detention Center in Tulsa while she 
awaited trial. I met with her there for approximately forty hours of face-to-face 
counseling sessions and wrote a Pre-sentence investigative assessment report on her 
behalf. Since she has been incarcerated at Mabel Basset Correctional Facility, I have 
maintained contact with April for the past 11 years. Her parents, Rex and Louise 
Fitchue, have also kept me apprised of the outcome of April's appeals. 

My first Impression of April a~ a sensitive, compassionate young woman has not 
changed since I met her all those years ago. At that time; her story of domestic violence 
paralleled the hundreds of stories I had heard from other women who were battered. 
However, the outcome of her circumstances was the most tragic of any case with which 
I have been involved. The photographs and forensic documentation of the brutal injuries 
April sustained from Terry's acts of physical and sexual violence strengthened my belief 
that she acted in self defense. I sincerely believed then, as I do now, that April did what 
she had to do to survive. 



April acknowledges that Terry Carlton's death was a horrible loss for his family and at 
the same time April has always maintained that she would have died if she had not 
defended herself against Terry's brutal assaults and his threats to kill her. April also 
acknowledges the pain that Terry's family has endured and, I believe, for that she is 
truly remorseful. 

As you are aware, April has served approximately eleven years in the Oklahoma DOC. 
She has done so as a productive inmate who has not turned angry or bitter. She has 
reached out to help other inmates who lack resources or family support and has 
repeatedly demonstrated her empathy for others. April has an extended circle of family 
and friends who, as you will read in the letters that follow, have offered her employment, 
housing, transportation, and anything else she would need to lead her life as a · 
responsible and productive member of society. April is looking forward to working in her 
field as a certified prosthetist; giving assistance to those who are in need of her 
sensitivity and her expertise. Her positive outlook and her exuberance are contagious 
and her future clients will undoubtedly benefit from their interactions with her. 

April is also hoping to strengthen her relationship with her son, Hunter, and wishes for 
nothing more than for him to grow into a happy, well adjusted young man. I had the 
privilege of meeting him recently and he impressed me with his maturity and his plans to 
attend college this fall. Hunter is trying to make sense of the circumstances that lead to 
his mother's Incarceration and their subsequent separation for so many years of his 
young life. This is a huge undertaking, and one that, I believe, he will work through with 
the continued love and support of his mother and his extended family. 

I understand that the. Oklahoma Pardon and Parole Board members are in a unique 
position to make a positive impact on the lives of others. The impact of loss and despair 
has taken its toll on both sides in this case. It is my hope that all parties will agree that 
April has paid her debt to society by way of her incarceration and rehabilitation, and that 
April's request for commutation will be granted. 

Thank you for considering April's Commutation Request. if you require additional 
information please contact me at your convenience. 

Respectfully submitted by, 
l f) ' . 

~[,{g ~ L/:t,1 flc'6 
Lynda Driskell, LPC, Ph.D. 
918-459-8996 
!yndriskelJ@cox.net 
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Terry Jenks, Director 
Oklahoma Pardon and Parole Member 

First National Center 
120 N. Robinson Ave., #900W 
Oklahoma City, OK 73102 

RE: April Rose Wilkens, DOC#282399, Communication Request 

Dear Mr. Jenks: 

My name is Hunter Wilkens, and I am April's 18 year old sari. I play rugby and football, have a job at 
Quiznos Subs, and will be attending Missouri school of Science and Technologies in the fall for electrical 
engineering. 

I have known my mother all my life. She was taken to prison when I was around five years old. It was a 
somewhat complicated,childhood. What happened didn't make sense to me at the time. Being young 

my father and step mother did not want me to be in the prison type environment. Communication was 
limited to phone calls and letters, around the caliber of a distant relative. It hurt, and it never went 

away. 

My mom was known for being very smart. She was always kind to me and never spanked me, even 
when I deserved such. I was always eating healthy foods when I was with her. From soy hot dogs to 
zucchini, she fed me smart. She always had me involved in sports, like roller hockey and ice hockey. She 

was a good mother. 

April 11yas taken from me in my childhood and that can never be fixed. But now the reason I write this 
letter today Is that you could grant me a relationship that I have never had. I think my mother has paid 
her price, and has plans to do great things on the outside. 

0-<A·- o)- ic,,~ 
.'.?'t?.~~ ·-·~\ c,.f · You can reach me at 91$-640-8049 ~ 

Sincerely, 

!lu11!« cJ; l!o; 
Hunter Wilkens . 
2908 E 103rd Pl. 
Tulsa, OK 74137 

·, ,0 O,!;J -= ·,el( f\CJ\.YcA\... -
r· 

~O "/:::, __ \;"b{ Ct 
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July 3, 2009 

Terry Jenks, Director 
Oklahoma Pardon and Parole Board Member 
First National Center 
120 N. Robinson Ave. #900W 
Oklahoma City, OK 73102 

RE: Api:il Rose Wilkens, DOC #282399, Commutation Request 

Dear Mr. °Jenks: 

I appreciate this opportunity to express my support and recommendation for an early 
release from prison for April Rose Wilkens. 

Being the principal and later the superintendent at the public school April attended I have 
many vivid and positive memories of a young girl growing into a young lady of 
exceptional academic capahilities, vivacious, well liked and popular with all. She truly 
wa~ a unique and special source of intellect and enthusiasm within our school. 

Aswith many ofmy past students I attempted to stayaware of April's post-school 
development and activities .. And as expected, she excelled in obtairiirig her degree and 
moving into the mai.nstream of life by taldng over her families business at a very young 
age. She was proving to be the smart, dedicated, capable individual and adult we all 
would have expected her to become. Then the tragic news of the incident engulfed us. 

It seemed so totally out of character for the person I knew to be associated with such an 
act. She was a person of loving, caring and many admirable qualities, never once sent to 
the office for discipline, a delight to her teachers. Soon it became apparent \VHY she 
might have acted in such a fashion. 

The story seemed to reflect a IJ('J'SOn (it might have been anyone of good character) 
repeatedly hu.rt, threatened and fearful for her and her sons well being, perhaps even their 
life, yet still trapped in a podtion (even though she tried to escape) of fear anrl eminent 
danger. Apparently het'human nature to protect her young and herself was strong enough 
she did what UlfilIY (if not most) persons would do in a similar situation. She reacted to 
the onslaught of attacks and eventually responded with force. Tragically, she has had to 
pay a very steep price for her actions and still continues to pay this price. 

As a former principal, superintendent (at Kellyville and Hugo) and now professor at Oral 
Roberts University (Legal, Political and Ethical Issues) my training and efforts have been 
directed toward the efforts of educating a person to be a productive and positive member 
of society. April was/is such a person. But extenuating circumstances intervened. Her 
response to the fearful and overwhelming situation in which she found herself of course 



did not reflect the norms of our society. Yet the overlaying issues of abuse and threats, 
coupled with the natural spirit and will to survive no doubt played into her response. She 
has been punished for her basic instinct of survival a punishment which of course impacts 
her child, herself and many others. The question is, "When is enough. enough? When 
has the price to society been justly paid'r' 

From all indications she has been a model of maturity and integrity as a prisoner. This 
simply reflects the young lady I have known for decades. If afforded an opportunity to 
return to society she will undoubtedly pick up the pieces and not only become a 
respectable citizen, but in all likelihood succeed and excel at creating a positive and 
productive life for herself and those associated with her. 

In the strongest oftenns I suggest aud recommend the time ha.,; come for April Rose 
Wilkens be released to a future in which she can be that productive and positive member 
of our society, a society that seems to so desperately crave and need individuals of her 
skills, capabilities and personality. I hope her debt has been paid, it is time to allow a 
productive life to be afforded April for the sake of all who know and appreciate the 
quality of person she has been, is and will become, if given the opporfuriity. 

My most fervent hopes and prayet11 are that this august group, charged with the awesome 
responsibility of decision making on such matters, will find it within their hearts to allow 
a life to go forward and show her true worth for all to witness. Truly there is a divine 
quality to those that can weigh the circurostances, recognu.e the nature of the individual 
aud decide accordingly that the debt to our societies very nature bas been paid in full. I 
hope this will be your decision and Ms. April Rose Wilkens will be allowed to return to 
her life. 

I am at your disposal for further discussions. Please call at 918-247-6557 if you would 
like. 

Respectfully submitted by,'~ 

.. =. ~O\_ 

Dr. J. 
Box51 
Kellyville, OK 74039 
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1861 EAsf 15TH S!'RBET 
llJLSA, OKLAHOMA 74104-4610 

August 4, 2009 

Teny Jenks, Director 
Oklahoma Pardon and Parole Board 
First National Center 

120 N. Robinson Ave., #900W 

Oklahoma City, OK 73102 

ATTORNEY AT LA'W 

RE: April Wilkens, DOC #282399, Commutation Requests 

Dear Mr. Jenks, 

I met April Wilkens in October of 1998 at the Tulsa County Jail, six (6) months after she was 

charged with the murder of her boyfriend, Terry Carlton. I agreed to assist a DVlS counselor, Lynda 
Driskell, in getting her in to see April on a regular basis. I had ample experience with clients of domestic 
abuse and my experience caused me to prejudge April's guilt and/or culpability in Terry Carlton's death. I 
had cases where women either lied about their abuse in order to obtain an advantage in custody cases, or 

who were abused but then recanted their allegations and dismissed their actions to reconcile with their 
abusers. In spite of my bias, by the end of our third session in November, my mind and opinion had 

changed and I was beseeching her then attorney to let me assist him in her defense. 

During the ~umerous two hour long sessions in the six (6) months prior to her trial, April talked 
and I took notes. She described a whirlwind romance which was seasoned with lots of money, illegal 
drugs, international trips and control. This lethal concoction led to a pattern of violence and 
reconciliation which was documented and/or witnessed by others only some of the time. There was also 
an alarming .pattern of law enforcement misfeasance and/or inaction in response to incidences she did 

report, no doubt the result of Mr. Carlton's family's power and position in the community. She was 
shockingly candid about her own misdeeds in this relationship with Mr. Carlton. I personally checked out 
what could be and was shocked to see the accuracy and veracity of her claims; she was incredibly 
consistent in the details of everything she told me. I began to understanding how victims of domestic 
violence think; why they reconcile and forgive batterers; why they do not feel fear when you or I would; 
why they rationalize away violent behavior and accept it as one of the terms of their relationships. I knew 

that if she was given the opportunity to explain the relationship and circumstances to the jury, like she did 
to me, that they would understand that her actions and thoughts at the time of the murder, v.iere reasonable 

' in her mind. 

By the end of the sessions I knew April very well and was extremely concerned about how she 
would appear to the jury. She has a laugh and smile wh_ich is present when she is nervous; I noticed it 
took weeks of sessions with me before she no longer did that. I also was concerned that she would have 
questions, get emotional and quite possibly just need someone to sit near her and manage the situation at 

the defense table. I offered to do that but my offer was declined and I was a spectator at her three (3) 

weeklong trial. I sat and watched as her attorney and his assisl/lnt sat with their chairs turned so that their 
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backs were facing her and they would not talk to her and ignored her questions during the trial. This 
· speaks volumes to a jury. I listened as she was allowed ·to take the stand with little to no preparation and 

watched the affect that her nervous laugh and smile had on those jurors, More importantly, there was no 
expert or testimony about Battered Women's Syndrome-therefore there was no education or explanation 
to the jurors regarding why what she did was reasonable in her mind, at the time. Finally, there was no 
option posed to the jurors to convict her of the lesser included offense of manslaughter (failure of which 
has resulted in the reversal of at least one similar case in Oklahoma since April's conviction). I told my 
husband the day before the case was submitted to the jury, that the jury would have no choice but to 
convict based upon what they saw and heard-this was confirmed at 8:30 a,m, on Saturday morning April 
24th when she was convicted of first degree murder. My reasoning for the verdict was confirmed by 
interviews I had with several jurors after the conviction, 

I know the issue is not whether she was wrongfully convicted, but I think you need to know that 
this case is the poster child for how Oklahoma's legal system fails abused women and abusers alike. 
Politics, money and greed runs rough shod over the true.intention and letter of the law. Prior to this trial, 
l had considered working for the D.A. 's office until I sat th.rough a week of jury selection and heard Tim 
Harris's opening statement. From that moment on I knew that I would rather be a greeter at Wal-Mart for 
the rest of my days than work for someone who cannot assess and do the right thing in light of the 
circumstances. He knew that the law enforcement system failed to protect April and punish Terry Carlton 
at numerous junctures throughout the relationship, and, that like a spoiled and .undisciplined child; he 
knew he could do what he wanted with no repercussions. Rather than offer a reasonable plea bargain, he 
sucked up to and pandered to the Carlton family for political gain. If Terry Carlton had been a regular Joe 
from a regular family who worked a minimum wage job, based on these facts, history and forensic 
evidence, 1 honestly believe she would not even have been charged, . Further, it begs the question if he 
was a "regular" citizen, would the murder ever have happened at all?? A regular Joe would have been 
incarcerated long before April 1997 for the abuse he il)tlicted ypon her and the violations of court orders 
that were committed repeatedly. 

April's case has changed my life. Her conviction spun me into an early mid life crisis. I no 
longer wanted to live in Oklahoma - l couldn't believe that this is how our legal system works. l decided 
to move out of Oklahoma back east where my family lives; to that end, I obtained· an emergency 
application to take the Vermont State Bar Exam and took that exam that July. Had it not been for a 
personal emergency in my life, we would have moved that fall. That is how much this case affected me. 

In 200 I I went on to assist an appeal attome)'. in the Federal Writ of Habeas Corpus in April's 
case. I traveled to Mabel Bassett in McCloud twice during this process; I met with then Federal Judge 
Claire Eagan to obtain her affidavit regarding h9w she was April's attorney (prior to taking the bench) 
and assisted her in obtaining a protective order after Terry Carlton had viciously assaulted her in Rome. 
She had her file and a tape recording between April and Terry wherein he admitted the assault and 
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explained why he would choke her and why he sometimes wanted to kill her. Ms. Eagan, her file and that 
tape were known to April's trial attorney yet she was never called upon. 

I have contemplated writing a book about this case many a time - it would read like a John 
Grisham novel as it would demonstrate that the power and influence money can buy is yet another sad 
chapter in Oklahoma's legal history. Finally, April's case has changed how !_deal with my clients. Not 
having ever been abused, through April I now have a much better understanding of the "why's" involved 
in the cycle of abuse. I screen for abuse in my clients and require counseling during the legal process if 
there is a history of the same. 

April Wilkens was an intelligent woman who had a successful career and was a phenomenal 
mother until she allowed herself to engage in and stay in a toxic relationship with Terry Carlton. He, 
successful business evaporated, she lost custody of.her,son, she became a·illegal··drug-,user, lost her self 
respect, identity and freedom, and he lost his life. She is still an incredibly intelligent woman, as 
evidenced by her own legal representation while in prison. In prison, she has found her identity and self 
respect again. While she has never denied her role in what happened, she understands how she got there. 
I would highly encourage her to become a counselor for battered women -she could instruct and teach 
from the position of having truly been there which is the most powerful position someone can counsel 
another from. She is someone I would employ, trust with my.kids and continue •to be. a friend to. She has 
more than paid for her culpability in what happened. If she were released I know that she would be a 
productive and meaningful member of society. 

Please feel free to contact me should you have any questions. 

Sincerely, 

Lynn S. Worley 
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Shadow of Doubt: Records show 
mistakes, questionable evidence in 
woman's overturned murder case 
By CARY ASPINWALL World Staff Writer and ZIV A 

BRANSTETTER World Enterprise Editor I Posted: Sunday, 

October 12, 2014 12:15 am 

Editor's note: This is 

the first part in a two

part series examining 

the prosecution and 

exoneration of Michelle 

Murphy. 

Read Part 2: Released 
after 20 years in prison, 
Michelle Murphy trying 
to rebuild her life 

Related story: Tulsa 
woman ruled innocent 
after 20 years in prison 

Related story: Who are 
the key players in 20-
year-old murder case? 

2014-10-12 ne-murphycase 

Tulsa County District Attorney Tim Harris 
listens to questions about the Michelle 
Murphy murder case during an interview 
with Tulsa World reporters in his offices at 
the Tulsa County Courthouse on October 7, 
2014. JOHN CLANTON/Tulsa World 

Prosecutor Tim Harris stood before jurors deciding Michelle Murphy's 
fate and told them police found someone's blood near her slain baby's 
body - blood he implied could be hers. 

"Ladies and gentleman, beyond a reasonable doubt this woman killed 
her child," he told them. 

What Harris didn't tell jurors is that as the trial started Nov. 14, 1995, 
he possessed a report from the Oklahoma State Bureau of Investigation 
that said Murphy's blood type was different than the type found at the 
scene. That test determined DNA found at the scene was not hers, 

contradicting Harris' implication to jurors about what the Tulsa police 
lab tests showed. 

http://www.tulsaworld.com/newshomepage 1/shadow-of-doub... 2/19/2015 
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A Tulsa World investigation shows the state of Oklahoma relied on 
faulty blood analysis, the dubious testimony of a troubled 14-year-old 
neighbor and an unrecorded, incriminating statement to convict 
Murphy. All three elements were so problematic they should have 
been challenged in court. Also, jurors never heard other evidence that 
might have given them reasonable doubt about convicting Murphy, 
who spent 20 years in prison. 

Harris maintains that the OSBI report didn't exclude Murphy as the 
source of the unknown blood found at the scene, based on forensic 
science "at the time." 

It wasn't entered into evidence, and Harris said he showed the report 
to Murphy's defense attorneys. 

Her attorneys dispute this, and there is no record that Harris gave them 
a copy before Murphy was convicted of first-degree murder in the near 
-decapitation ofher 3-month-old son, Travis Wood. 

More-advanced DNA testing this year proved the 1995 Tulsa police 
lab tests jurors were told about were inaccurate. 

This wasn't the first time DNA tests raised serious questions about the 
validity of Murphy's conviction. In 2005, when a judge ordered new 
DNA testing by an independent firm, Harris, elected as district 
attorney in 1998, said he never saw the final report from the Reliagene 
lab that determined none of the blood retested from the scene was 
Murphy's. 

Ifhe had seen that report in 2005, he would have dismissed Murphy's 
charges at the time, he told the World. 

"Believe me, it weighs heavy on my heart as a minister of justice that 
that information was known in 2005. Nobody connected the dots," 
Harris said. 

In fact, Murphy sat in prison for an additional nine years until Harris 
said one of his deputies brought the Reliagene report to his attention in 
May this year. At that point, he immediately filed a motion to vacate 
her conviction, he said. 

Trial and appellate attorneys also failed to spot flaws in the case 
against her. 

http://www.tulsaworld.com/newshomepagel/shadow-of-doub. .. 2/19/2015 
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"We made some decisions that were bad decisions," said Bill 

Hackathorn, one of her trial defense attorneys. "I knew all along the 

most innocent person I ever represented got convicted because I 

wasn't good enough." 

Pete Messler, the former Tulsa County special district judge who 

presided over Murphy's preliminary hearing, called her murder 

conviction "the biggest miscarriage of justice" in his 40-year legal 

career. 

"The bottom line is that in this whole trial, anybody who ever had 

anything to do with it, they were honorable - every one of them were 

honorable, good lawyers," Messler said. "Some of them just made 

some big mistakes." 

lingering questions 

Murphy, now 37, was released from prison earlier this summer, when 

Tulsa County District Judge William Kellough vacated her life

without-parole sentence and first-degree murder conviction, based on 

the uncovered DNA evidence. 

And on Sept. 12, exactly 20 years after the death of Murphy's baby, 

Harris decided to drop the murder charges, saying he didn't have the 

evidence for a new trial. Kellough dismissed the case with prejudice 

and declared Murphy innocent. 

Her attorneys maintain her conviction should never have happened, 

that Harris and Tulsa police prosecuted Murphy at the expense of 

finding the real killer. 

They want to know how key pieces of evidence appeared to go 

missing from Murphy's case file over the past two decades. Why was 

an order to test another possible suspect's blood type never followed? 

Harris, promoted to first assistant district attorney while prosecuting 

Murphy's case, has said the DNA evidence did not technically 

exonerate her. 

But advanced DNA testing completed this summer with the help of the 

Innocence Project determined Murphy's blood did not match samples 

from the scene and showed that blood analysis performed by the Tulsa 

police lab in 1995 was inaccurate. 
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"There was so much misconduct. So much exculpatory evidence that 

was not produced. There was a great deal of deception," said Sharisse 

O'Carroll, one of Murphy's appellate attorneys who help\ld win her 

release. 

Harris maintains he never withheld evidence and that Murphy's trial 

attorneys were aware her blood had been tested by the state, but they 

never provided him proofhe1· blood was type A. 

"Well, if they think that her blood is exculpatory, why aren't they 

giving it to me?" Harris said. "You gotta understand the train has left 

the station." 

Harris continues to fight a request by Murphy's attorneys to unseal 

documents from the case. In a motion filed Friday, Harris' office 

claimed the judge made "a mistake" by placing prosecutors' notes on 

the case, which are allowed to be withheld by law, under seal in the 

court file. 

Kellough will hear arguments Oct. 24 over the documents and whether 

Han·is should be held in contempt for what Murphy's attorneys say are 

false statements. 

In the eyes of the law, Murphy is innocent and cannot be retried. 

Through her attorneys, she declined to be interviewed for this story. 

On the day Kellough dismissed the case, Murphy told the World: "I've 

always known I was innocent. I just wanted other people to believe it." 

'I think my baby is dead!' 

Summer had dragged into September, so Murphy, then 17, chose to 

sleep downstairs on the couch that hot night, near the window unit air

conditioner in her west Tulsa apartment. Her 2-year-old daughter and 

infant son slept on the L-shaped couch with her. 

According to Murphy, when she woke up about 6 a.m. on Sept. 12, 

1994, her head ached and she noticed a footstool - the one she placed 

next to the couch to keep 3-month-old Travis from falling off- had 

been moved. Her baby was gone. 

She found her 13-pound infant in a pool of blood on the kitchen floor, 

nearly decapitated and stabbed in the chest. 
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Murphy ran to the neighbors' apa1iment and pounded on the door: "I 

think my baby is dead!" 

Her friends called 911, and watched as Murphy wailed, "Why would 

anyone kill my baby? Why would anyone do this to me?" 

The blood spilled out from his neck to the floor, and a bloody smudge 

marked the curtain separating the kitchen from the living room where 

Murphy slept that night with her baby and daughter. 

Detectives found blood smeared on the outside of the open front door, 

but what they didn't find was blood on Murphy - none on her 

clothes, arms, face, her kitchen sink or bathroom faucet. 

There are no records showing that Tulsa police used luminol - a 

chemical commonly used at crime scenes to reveal cleaned-up 

bloodstains - anywhere around her kitchen or bathroom sink, on the 

door handles or walls. Detectives lifted a set oflatent fingerprints at 

the scene, but police never revealed whether they found a match for 

the prints. 

Investigators did not explain how they believed Murphy had slashed 

her baby's throat without getting a drop of blood on her. Or how the 

teen mom with an eighth-grade education could have cleaned all traces 

of the crime off her clothes and body. 

When police began questioning her, Murphy seemed to have no clue 

what had happened. She complained of a knot on her head, a splitting 

headache and bruises on her legs. The detective who interrogated her 

said he didn't feel any bumps on her head and never took her to a 

hospital to be examined. 

Murphy had no idea someone else had already called 911 early that 

morning, claiming he'd heard "pounding, fighting, hollering, cursing" 

at her apartment. 

She didn't know Tulsa police had already been to her apartment 

around 3 a.m., knocked on her partly open door and unsuccessfully 

tried to wake her and her daughter on the couch. Officers didn't see 

signs of a disturbance, or the dead baby on the kitchen floor, so they 

left. 

Incriminating 
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Hours later, Detective Michael Cook arrested Murphy based on an 

incriminating statement she allegedly made to him during an 

interrogation lasting more than seven homs - only 26 minutes of 

which was recorded. 

In that statement, she repeatedly denies involvement. She talks about a 

fight with LaDonna Summers, another woman who lived in her 

complex, and repeatedly mentions getting hit in the head. 

Mmphy says she remembers getting hit in the head or the baby getting 

dropped, and mentions a knife that could have accidentally cut her 

baby when she leaned over him. Allegedly, the women were fighting 

about a rumor that Travis' real father wasn't Harold Eugene Wood, 

Murphy's common-law husband. She kicked Wood out of the 

apartment months earlier because he wasn't helping to financially 

support the family. 

Summers testified she knew the rumor wasn't true and was never at 

the apartment the night Travis was killed. 

Records show Detective Cook took five pages of handwritten notes 

dming his interrogation, without noting the time of day. Cook, now 

retired, did not respond to numerous interview requests from the 

World. 

Neither did his former supervisor, Sgt. Wayne Allen. Tulsa Police 

Chief Chuck Jordan declined to speak on the department's behalf, 

citing ongoing litigation. 

In Cook's notes, Murphy's incriminating statements don't begin to 

appear until the bottom of the fourth page. 

The only statement Cook included on Murphy's arrest affidavit and 

attributed to her appears on the final page. 

"I could have been so angry, I needed to take it out on somebody and 

ended up hurting my son," the notes read. "I think that might be what 

happened." 

At this point, according to Harris, Cook stopped taking notes and 

turned on the audio recorder. Murphy makes some vague statements 

about dropping the knife, and the knife cutting or hitting the baby. 
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Other than the last page of Cook's handwritten notes, there is no 

recorded proof of Murphy actually saying the words touted as her 

confession. 

Cook: "OK. You said earlier ... " 

Murphy: "Oh, I'd never do that." 

Cook: "You said, 'I could've been so angry I needed to take it out on 

somebody and ended up hurting my son. '" 

Murphy: "You mean ... I was ... blacked out ... I mean, I didn't know 

what I was doing. It wasn't me. " 

Murphy never repeated the incriminating statement in other 

interrogations, or on the witness stand in court. She testified at trial 

that she only made the statement about hurting her baby because Cook 

told her if she confessed, she could see her daughter. 

'Then there was quiet' 

Two days after arresting Murphy, Cook learned who had called 911 

the night Travis was killed. The caller was the same person who lied 

repeatedly to police and later claimed to be watching outside Murphy's 

windows as the crime happened: William Michael Lee. 

The troubled 14-year-old with a crush on Murphy quickly became the 

state's star witness against her. 

When police officers first started interviewing William, he lied four 

times. 

Two days after Travis' murder, Sgt. Allen, then in charge of the 

homicide unit, spoke to a man who had been visiting his girlfriend at 

Murphy's apartment complex the night of the crime. 

The man told Allen he went outside about 3 a.m. after a fight with his 

girlfriend, when he saw a young white teen - whom he identified as 

William - running barefoot across the complex wearing jean shorts 

with no shirt. He said he saw the teen run back into his family's 

apartment. 

Allen questioned the teen, who initially lied and said he had never left 

the apartment, and then told several different stories. Allen wrote in a 

police repo1t that he "became more suspicious" and took the teen 

downtown to be questioned by Cook. 
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Police believed William was telling the truth in the version of the story 

told to Cook. He'd been up in the middle of the night and began 

looking in Murphy's windows after hearing an argument. 

William spent about 30 minutes outside her window that night, 

watching her argue with the father of her children, Harold Eugene 

"Gene" Wood. 

He said he saw Wood with a small kitchen knife in his back pocket; 

then Wood left and William called 911 anonymously. 

He told the dispatcher he heard what sounded like a knife being 

thrown at a wall in Murphy's apartment. 

Wood later testified he was not at Murphy's apartment that night. 

After calling 911, William went back to his apartment to watch TV. In 
court testimony, he said he returned to peek through her windows 

around 4:30 a.m., to make sure Murphy was OK. 

That time, when he looked through the window, he saw Murphy pick 

up a crying Travis, go into the kitchen "and then there was quiet," he 

testified. 

So he went around the complex and looked in the back window. 

He saw Travis on the floor, lying in blood with his throat cut. William 

also mentioned seeing the chest wound. Defense attorneys have noted 

that fact because the medical examiner failed to spot the chest wound 

until he started cleaning the baby for the autopsy. It was not visible 

through all the blood, the medical examiner said. 

William testified he could see this small detail while peeking through 

holes in the strings of the closed blinds. 

He said he heard Murphy muttering and turning on the kitchen sink. 

And while he called 911 about the fight he'd allegedly heard earlier, 

he chose not to call about the dead baby. 

The transcript shows that the hearing recesses at this point, and 

Messler meets with prosecutors and defense attorneys. 

Messler, who retired as a judge in 2000, told the World that in 

chambers, he asked Harris if William had an attorney. 

Why does he need one, Harris asked? 
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"I looked at him very sternly and I said, 'Because that's the murderer 

of this baby and everybody in the courtroom knows it except you, 

apparently,' " Messler said. 

Murphy's lead defense attorney, Curtis Parks, died in 2013. His co

counsel, Hackathorn, recalled the conversation exactly as Messler 

described it. 

Harris said if Messler had reservations, he had authority to rule the 

state lacked sufficient evidence to try Murphy for murder. 

Messler said he had no choice other than binding Murphy over for 

trial. The state had shown probable cause that a crime was committed. 

With Murphy's incriminating statement and William's testimony, 

Harris had shown probable cause she could have committed the crime, 

Messler said. 

Murphy's attorneys thought they would get their chance at trial to tell 

the jury about William's violent history and mental instability. One 

psychological assessment taken when he was 10 years old states: "It 
appears that, when faced with rejection, William will react in an 

aggressive manner." 

Messler said he thought a jury would never believe the teen, who had 

made sexual advances and been spumed by Murphy. Jurors did not get 

a chance to see him in person. Before the case went to trial, William 

died at age 15. 

Jurors never heard the disturbing way William died on Jan. 12, 1995, 

documented in his autopsy: autoerotic asphyxiation. 

The teen died when he accidentally hanged himself while masturbating 

in the family's garage, with a sheet wrapped around his neck to 

heighten the euphoria. 

Details ruled inadmissible 

The jury did hear a recording of William's earlier testimony that was 

played in court. 

But they didn't hear from a neighbor who said William had 

decapitated a cat, or a teacher he assaulted. 

They did not hear from a school counselor who reported William 

a1Tived to school early in a good mood the day after Travis was slain, 
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telling her: "The bitch will pay." When the counselor asked what he 

was talking about, William told her: "Someone had killed a baby and 

soaked it in blood." 

Since William was dead, many of the concerning behaviors Murphy's 

defense attorneys wanted to tell jurors about were not deemed 

admissible. 

District Judge Ned Turnbull ruled those details were considered 

impeachment of a witness who was not there to defend himself. 

Turnbull did not return calls seeking comment for this story. 

William's sister, Melanie Holmes, told the World her brother may 

have had a "rough" childhood but could never have committed the 

crime. She said William frequently baby-sat her daughter, 15 months 

old at the time, and also Murphy's baby on occasion. 

Holmes said she doesn't know whether Murphy killed her own baby 

but that it is unfair for defense attorneys to blame her brother, who 

isn't alive to defend himself. 

"What I do know is if she didn't do it, she doesn't deserve to do the 

time, She never did," Holmes said of Murphy. "But that doesn't mean 

that this deserves to be hanging over my brother, either." 

Because of how William died, his body was autopsied, and blood and 

tissue samples were preserved by the Medical Examiner's Office. 

Detective Cook asked the TPD lab to determine William's blood type 

shortly after his death. 

This was important, because Tulsa police were testing blood found 

throughout the scene of Travis' death. 

But despite a written order dated Jan. 25, 1995, requesting the test, 

Tulsa police say the test was never done. 

Police and the DA's Office stated Cook's lab request never made it to 

the lab. 

Harris said the test was only related to William's death instead of the 

baby's murder and that he was unaware of Cook's request until 

months later. 

Defense Attorney Sharisse O'Carroll questions what really happened 

to the homicide detective's lab request. 
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"This is a first-degree murder case, so you'd have to believe that Cook 

never followed up on his lab request, nobody said anything, he didn't 

care," she said. "He never called and said, 'Hey, I'm kind of waiting 

on that.'" 

If that test wasn't done in 1995, following through on it in 2014 also 

did not seem to be a priority for Tulsa police or Harris. 

Murphy's legal team asked earlier this year to test the state's existing 

samples of William's blood and tissue, and attorneys for the state and 

city fought those requests, records show. The state eventually turned 

over samples for testing. 

"Every single day we would find something new that was exculpatory 

that proved her innocence, and every single day throughout, we would 

try to get the state to try to negotiate with us and the state continued to 

fight us, the city fought us at every stage," O'Carroll said. 

The tests seemed to move slowly in 1995, too. Though Harris 

requested in June the OSBI lab test comparing Murphy's blood to 

samples found at the scene, results took several months and arrived the 

day before the trial began. 

Harris said he recalled showing those test results to Parks at the 

courthouse. Hackathorn said they were never given a copy, and they 

had been repeatedly told all the blood found at the scene was baby 

Travis's. 

The OSBI report was curiously vague about Murphy's blood type: 

"consistent with type A, but unable to confirm group." 

Her blood type could have been easily verified by medical records -

had anyone bothered to obtain them before trial. Murphy had given 

birth to two children by age 17. Healthcare clinic records from January 

1994 - before Travis was born - list her blood type as A positive. 

Harris maintains it was not his responsibility to find Murphy's medical 

records, and that the OSBI test results were ambiguous. 

"DNA analysis is just coming on the scene, OK? It's just barely 

scratching the surface, so AB blood typing was what it's all about

but it wasn't a perfect science," Harris said. "The fact that somebody is 

A doesn't exclude them from possibly also being an AB." 
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In 1995, forensic DNA testing was relatively new. Blood typing was 

not. 

Human blood types were discovered around 1900, and hospitals 

routinely and quickly type blood every day thanks to a test developed 

in 1936. 

Type AB blood is rare - found in about 3 percent of the population. 

AB blood also has both A and B antigens - proteins that can trigger 

an immune response if foreign to the body - while type A blood has 

only the A antigen. 

Harris did not introduce the OSBI report at trial or ask its author, OSBI 

criminalist Thomas Gibson, to testify. Instead, Harris chose to use the 

report and'testimony of Ann Morris, the Tulsa Police Department lab 

employee who tested blood found at the scene. 

Morris' report found blood from the kitchen and outside the front door 

to be type AB. She tested a drape with a large bloody handprint clearly 

visible and found that blood type "inconclusive." 

Her report also states that the known sample of Travis' blood was also 

"inconclusive." 

In his closing argument, Harris reminded jurors that Morris determined 

there was type AB blood found at the crime scene, blood that was not 

the baby's. 

"Isn't it amazing, that Ann Morris says the child's blood, which is 

taken from the pool by Detective Noordyke, is inconclusive, I can't 

test it, and all the blood is collected at the same time, but the blood 

outside the door is AB. Isn't that interesting. It is not the child's 

blood." 

Morris left the Tulsa police lab in 1995 and now lives out of state. She 

could not be reached for comment. 

'Blood all over' 

In 2005, Tulsa District Judge Tom Gillert ordered additional DNA 

tests in Murphy's case requested by the Oklahoma Indigent Defense 

System. The company chosen to perform the tests, Reliagene, received 

three envelopes from the Tulsa police lab. Two of the envelopes that 
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were supposed to contain blood samples from the crime scene arrived 
empty. It is unclear why. 

And, on the samples the lab received, none of the DNA matched 
Murphy. It all belonged to the baby. 

Gillert ordered the test results, once complete, sent to Harris and 
OIDS. Harris knew results were coming because he told the World in 
2005 that while he didn't object to the testing, he was confident he put 
the right person behind bars. 

Harris told the World last week he never saw the results of that test. 
Records show the test was sent to the District Attorney's Office, to 
Harris' attention. 

In July, extensive DNA testing by another company on the blood 
samples from the baby's murder scene determined once again that 
Murphy was not a match. The testing was sought in an appeal filed by 
O'Carroll and her husband, attorney Richard O'Can-oll, as well as the 
Innocence Project in New York. 

"Blood was all over that apartment, and none of it was Michelle's," 
said Hackathorn, her lone surviving trial attorney. 

The newest DNA tests show the baby's blood was type 0, and the 
blood from the unknown person? Also type 0, not type AB as a Tulsa 
police lab test had initially stated. 

But those tests also showed the unknown type O blood wasn't William 
Lee's. His DNA didn't match. 

The baby's killer would not necessarily leave blood at the scene unless 
injm·ed while committing the crime, however. 

Tulsa police say they've reopened the investigation into Travis' death. 

Hackathorn wonders what the outcome could have been if police had 
not focused immediately on Murphy. Over the past 20 years, he never 
doubted her innocence. 

When Hackathorn met Murphy at the jail soon after her arrest, she 
didn't ask him to get her out of prison. 

Her plea to Hackathorn: "I want you to find out what happened." 

DOCUMENTS: 
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Read the OSBI's 1995 report involving evidence it tested in 

Michelle Murphy's case. 

Read the Tulsa police detective's lab request for blood analysis 

that never made it to the lab. 

Read MichelJe Murphy's statement to Detective Mike Cook 

involving the death of her baby. 

Read the statement of William Lee to police about what he saw in 

MicheIJe Murphy's apartment. 

Read the analysis of evidence in MichelJe Murphy's case by the 

TPD Jab, later found to be inaccurate. 

Read a detective's description of Michelle Murphy's incriminating 

statement, which was not taped. 

Read a 2005 order for DNA testing in Michelle Murphy's case. 

Read Part 2: Released after 20 years in prison, Michelle Murphy 

trying to rebuild her life 
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DA 's race among 
most moneyed 
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Harris, Swab have raised 
$227,000 combined in 
prosecutorial contest 

District Attorney Tim Harris and his challenger, 
Brett Swab, have raised a combined $227,000 
for their campaigns and have spent three-fourths 
of it. 

The amount does not eclipse the total raised in a 
1998 district-attorney race, but that campaign 
featured four candidates, including one who 
loaned himself $152,000. 

Harris won that race and was not opposed for re
election in 2002. 

Since Jan. 1, Harris has raised $109,406, 
including $22,700 that was transferred from his 
2002 campaign, according to records on file with 
the state Ethics Commission. He has spent 
about $67,000. 

During the same period, Swab raised $117,829 
and spent $101,200. 

Names from some of the city's well-known and 
influential families populate the donor lists of 
both Harris and Swab. 
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Brothers Jeff and John Davis of U.S. Beef each gave to Harris. Other Harris contributors in 
University of Tulsa football coach Steve Kragthorpe, auto dealers Jim Norton and Don Carltor, a,., 
oilman W.H. Helmerich. 

Swab contributors include former Tulsa Mayor Robert LaFortune, oilman WK Warren and 
park owner Robert Bell. Also contributing to Swab's campaign was Larry Wheeler. The sla\ 
father, Roger Wheeler, by New England mobsters in 1981 !s one of Tulsa's most notorious 
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cases. 

Bill Jackson, an oil and gas attorney, gave $5,000 to Swab's campaign. Jackson said he h, 
to many political campaigns in the past but never to the Tulsa County district attorney's rac 

Jackson said he gave the maximum amount to Swab because he believes that it is time for 

"It's just that his (Harris') prosecution rate, I thought, had fallen precariously," he said. "I thil 
Harris has become too comfortable in the job." 

Carlton contributed to Harris' campaign and hosted a reception for him. The Tulsa auto de•W-s4rl 
fl 1: met Harris eight years ago after Carlton's son, Terry Carlton, was shot to death. 

Harris and Rebecca Nightingal~, a former assistant district attorney who now is a judge, I/AN1.#'0 
"77/E. prosecution of April Rose Wilkens, whose battered-woman syndrome defense resulted in a Lt FC 

... -:,e=;.1rz;.r.J[!£ in the murder case. 

"They (the prosecutors) did a spectacular job, and we've become personal friends as well /ls 
supporters," Don Carlton said. 

"He's just totally dedicated to that job," he said of Harris. "I'm sure he could go out and mam A 
1/EeK.. oF lot more money someplace else." 

Ziva Branstetter 581-8378 
ziva.branstetter@tulsaworld.com 

For more 

To see the complete list of campaign contributions from April 1 through July 10 for Tulsa c, 
Attorney Tim Harris and challenger Brett Swab, go online to 
www.tulsaworld.com/DAcontributions.asp. 

--------------------~-----·----------

Campaign donors of $500 or more 

Brett Swab 

These people have contributed at least $500 to Brett Swab's campaign since Jan. 1, accor, 
Ethics Commission records. All contributors are from Tulsa unless otherwise noted: 

$5,000: Thomas R. Brett; Kimberlee S. Jordan; Nancy Swab Vaughn; Tom Fee; WI 
Jackson. 

$2,500: Gregory Wallace; Mike and Carol Henry, Sand Springs; Noble Sokolosky, < 

Patterson; Doug Pielsticker. 

$2,000: Boo Roberts, Bixby; Joseph Mueller; Hillary and Carlo VonSchroeter, Well, 

$1,500: Robert J. LaFortune. 
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$1,000: David and Trisha Nigh, Bixby; Travis and Joann Frizell, Owasso; Michael F 
Springs; Randy Rankin; Dawn and R.A. Dampf; Larry Wheeler; Nancy Meining; Ala 
Robert Biolchini; Jeff and Dianne K. Glendening; Roger Wheeler; Phil Long; Robert 
Kathy and Ford Brett; William and Janice Chavalier; W.K. Warren; Josephine B. Si, 
Stephen J. Rodolf; John Warren; Burt Holmes. 

$750: Stuart F. Deselms; Susan Flint Seay. 

$600: Freq Dernier; Martha Roberts. 

$500: Mary Quinn Cooper; Dale Williams; Michael 8. Tolson; Terry Todd, Sapulpa; 
Salisbury; Bill Grant; Charles and Evelyn Hatfield; Paul Brignac, Broken Arrow; Joe 
Wohlgemuth; Gayla Lynn Tolk, Aspen, Colo.; Sara Bovaird; Rick and Sharon Donn 
Deborah Hale; Amal Aktah; Leanne K. Helmerich; James Ronk; Anderson Craig; Ji 
Crews; Ana Maria Lloyd Jones; B.P. Loughridge; King and Lee Kirchner; Robert Sv 
Sullivan; Doug and .Ladonna Kirkpatrick; John and Jennifer LaFortune; Alen and Ve 
Fuller; Tom Hughes; Buddy and Rosie LaFortune; Herb Reed, Owasso; Luci and J, 
Patty and Joe Cappy; Rick and Sharon Donnelly; Andrea Schlanger; Ray and Shell 
Bartlett; Todd and Kelley Singer; Luke and Tisha Wallace; William John Patterson; 
Connor; Joe Moran; Patricia. Wheeler; George B. Anderson. 

Tim Harris 

These people have contributed at least $500 to Tim Harris' campaign since Jan. 1, accordi 
Ethics Commission records. All contributors are from Tulsa unless otherwise noted: 

$5,000: Genevieve H. Harris, Sun City, Ariz. 

$2,500: Don Carlton; James Brandon; Jim Norton; Jeff Davis; John Davis. 

$1,500: Ronny Altman. 

$1,250: W. Atherton. 

$1,000: John A. Baker; Brenda and John Bruton; Karl N. Detwiler; Philip Faubert; C 
Hentschel; Steven and Laura Kragthorpe; Stephen T. Lester; Gordon and Michele I 
Millspaugh; Robert Nelson; Larry and Kay Payton; Donny and Sarah Gay Perkins; , 
Lee and Mary Stidham, Checotah; Nancy and W. Kirk Turner; Jfm and Julie Wilson 
Arrow; Paul Woodul; David and Kay Wulf; Lee Levinson. 

$750: Richard O'Carroll. 

$700: Joseph and Karen Hidy; Christine Kunzweiler and D.C. Smith. 

$500: D.A. Abston; Hare! Bennett; Brian Carpenter; Ann Shannon Cassidy; Thoma, 
and B.L. Cooley; Barbara Cooley; Richard H. Dixon; Craig and Shari Dolinsl<y; W.K 
Dunbar; W.H. Helmerich; Thomas G. Hilborne Jr.; Sam and Norma Hollinger, Bixby 
Jorga Johnson; Martin Keating; Kevin and Deborrah Leitch; J. Thomas Mason; Rici 
Diane Mills; James and Deborah Mizell; William and Martha Morgan; Thomas Nau( 
Norton; John and Jane Phillips; Bill Powers; Matt and Renee Pride; John Reaves; C 
Allen Smallwood; Bob Stuart; Kurt Glassco; John Weidman. 

View in Print (PDF) Formal 
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Harris accused of putting budget 

· Tulsa cowrty o~rict 
Attorney Tim Hanis says 
his pollcles·"are not any 
different•• from th!i . . 
pollcles of fonner dlstrlcf 
attorneys David MOS$, 
Chuck Rlehardson and 
em laFortune, 

- ,1-.Aj, J.~fw..j Z¢;,3 A-1 ' 
!~Ji~ra:~:':!!TEH ~WJ.P '. For more r ) ,, 
. N"simniering• . .-feud· between 
Tulsil. '4Cow:ity. -.District':Attoiney 
Tim •Harris ·and law. enforce
ment .agencies· has =·boiled. over 
with allegatfons .that Harris'. pol
icies-,are -endangering the pub
·lic. 

"!lo lice·: saY :.Hao::is.~loolci for 
:~easOD.s ,.to ieiii.ct."Jlieii,jciseS 

·. iv~ne ;·.C:Omp~a~~-' ~!)o,!Ji"_\~S' 
·.oudget ·Hams. says :'liis. polices 

. ~1~1!:::::~3 
neSsinan -Rage( ~~ler . Saia 

1Hanis~ '·o.ffice:,suggesfod, tP,aMhe. • 
fafri.iij-" .s1mula ·; he1~ ·,i,iij,;_f(ir 1:be 
·c_~~i.(~~f\.p~Os~.c\i-tink ... tli.ji!_\J~.B,1_ 
.murder . case:.t.In ,.ap.other. ;- !=35e; 
tji.e-son of-a.murdei:; yi_clirii"~s 

At a time when other 
govemmen_t a~encies are losing 
ground finanaally, money from 
a variety of sources continues to 
flow into Harris' office, records 
show. A-7. -
llim_s•:qfii.ce ·failea ·to_~retiµn-,ms 
.cans-.ana:.1et1¢ ;"a:aa,·.to".- ~Iain 
wny .. tli_,{ •diStncFattOriti!y, . d_e
~eid ,ttj_• -file . .:charg~s. · · . ·. 

Two ,policies. in 'Harris' new 
crinrinal Charging policy .manu
al, effective May 1, have been 
the focus of criticism by law en
forcement · ' 
. ·one' policy, "Charging Autho

' rizatiou ·standardt discusses the 
bui-aen of proof nec:essiry for 
prosectitors ,to_ file a charge.. 

'Toe .,charging standar:d, ~an 

. over prosecutions 
be· anywhere froni probable 
callse to _bejrotld a reasonable 
dotibt This office requires that 
the fact and evidence vieW"ed. in 
the light mo'st favorable to the· 
state be beyond a reasonable 
doribt," it ·states. 

Hai:ris said the standard is 
~adaptable" and n_ot meant to be 
an 'infleo'ble rule. In cases in
.valving violent .crimes, tne st.an
dard ·may be. lower, 'he said. 
. Harris said .the- policieS "are 

not ·:aey: differeD.t" from· the ,pol
icieS of former .district . atl:orneys 
David Moss, Chrick RicbardsoD 
and ·:em l.aFort:w:Je. 

However, 'Richardson and_.PO; 
lice Chlei Dave Been. sald the 
charging standard is :i. definite 
Change. . · 

''It obviously makeS our jot, 
tougher," said Been. "'but the 

SEE DA A-6 

Police .Chief 
Dave;.Been. ---·'"ObvlOi.lsly,. ·· 
convlctlon•rates 
ar.e bt;tter 'If yol! 
·only·take·to tr!a! 
those sjaffi.dunk 
cases.". 



DA: of Jenks. No charges have been gage in police functions lose 
filed in lhnt case. their civil il11munity in court and 

. :,~_. . Crime· tn This~ has increased could be held liable. 
A k ffi . II ·. *' ohout 5··percent since Harris "That's crap," said Truster 

ey O teer a eges- _ ~!, took office In 1999. The number when informed of the policy". 
policy changes make it of felony' cases filed initially in- "My a_ttilude is that If they want 

· fi · · J · ·· ~ creased but hos declined lo the t I 'II h · b easier or cnmma s to , sam• 1,..1 ,. 1999 .• ,.,oo 1,.1 ° sue me c vi Y, ave at 1t, e-

b fl.~ ... ... " " cause I'm there lo serve the law 
e back on the street.:\\' year', according to "figures pro- enforcement and ii-et on down · · .. · · "

1
, ~ · vlded by Uie Court Clerk's Qf. the road with Ulis thiug," 

f A 
.(.' •I\. J IJ ,( )}' fice. - Been said tlle policy is a very 

RO!>! ;1 ~ l.tN;,)>.:l v.f · Only aboul I per~ent of ctiml- significant change. 
·· · I' ·: - · · nal Oefendants face jury trials in "We need their advice," Been 

big issue is il riiakea_ things less Tulsa County-:- less than·lhe ,j 
safe for the cili:zenS. Obviously, percent national· average. Last said. ''We're not attorneys. I've 

· conviction rates 11re better ·u you year, 88 jury trials were held ih always• considered that was one 
only take to· trial !hose slam'· Tulsa County District· Court, of their primary functions."· 
dunk cases." tlowii from 102 in 1999. No reli- Huff said the advice Policy has 

Sgt. Mike Huff, si1pe1Visor of_ able· statistics_ exist on what hap- made it difficult for police offi
the Police Department's Homi- pens lo" the 0U1er 99 percent of cers to do llieir jobs, 
dde Unit·, sahl crlinlrm!B ari! defendatits. ''We're out there in the middle 
aware •that Standards haVe· Hartis said altemalivr.s to in• of the flight trying In makr ded-
cbanged, carceratlon, such a!! Drug Court sions, and 1 can't wall. for ~ome-

''We get _people thilt· ·get' and Dln·Court,.have It'd to few• body to p_onder it and put il In 
turned 'back on the street 'a.rid" er tiial~, H~ ~aid ·hl.s·policies- en• writing. It's an issue sometimes 
conUnue violence, so we'te· hear.:'. ·sut1f. IHllt' Utlis1h::aseS' t1ili""Offite· of 'analyze 'llltl pamly£e.'. ~ 
ing crirttiria\s\·On the- street-.say,: biM~·•-hf tiilU :ciih-·bi!· w6ri.' Hanis sald the Tulsa Police 
'Hey,"-I'H ht! o\Jt ill ll few days;'!'; ·,1~0V~ftfithe,·yearsj• nur•·toiivll:: Department aud other laW en-. 

Shite May, police hdVe_''held:·,~oii_WJit¢;':ttJl.lty t;Hal"has-e:JwayS' forcemenl agencies.have their 
two tneetjn~~ -..~th Hafri~ 1to ·ws;t .i~c_!!ll;?JJQipe~e~t Or abO\IE!t'.;Last own legal. advisers to tell them 
cuss ·11· vanefy of· concerns, ln=I _,/yt!h1r;.'tb~Was -85;petcent.'1 • when .pr:obable cause tO arrest 
cllidillg the•- charging standard• ' . However, such fittufes depend or SearFh aiid seize .exists. Nev:· 
and thli process for revil!wlng heavily ou how cases are ·count- erlheless, he said he and his as• 
shootings by police officerii.' -·=· ed:A trial databaiie kepi by the slstanls do spend o lot of lime 

Wchatdson, appliinted dlst:rkt' District Attorney's Office con• meeting_ With law enforcement 
attorney when Ln-Fortune -·rt!- tained· no. reference to at least officials to help guide their in
signed lh 1998, said the· stnh= seven trials since 1999 tliat re- VeSligations. 
dard for. arrests and •at'•prelitni-' suited ln· not guilty verdicts,· "The criticism that we don't 
nary hearings in criminal. court. meaning they didn'l .figure inlo discuss Cases with· law· enforC:e
is probable• cause. llichardson- Harris' conviction rates. ment I don't think holds any va
lost the election lot lhe · diehict >. 'tw(! -trials were. counted as lldily whatsoever." 
attorney's position lo Harris_ -lfi. guilt}' verdicts but their results Tulsa County Sheriff Stanley 
November 1998. . · .. were arguably losses fof proae- Glanz said h"e h.is no problems 

''You ,don't typitally haVe•-culors. _A-defendant who was so far with the policy. Glanz, a 
enough infofmation to decide ·. tried in 1999 on first-degree rape fellow elected RepubUcan county 
someU1ing is provable beyond a··.· and damelilic assault and battery official, relies on Harris' civil 
reasonable doubt when you firal charges·· Was acquitted of the staff•10 defend his office io law-
gel it into yoilr office." · ra11:e ·charge but senlenced to six_ suits . 
. Jeny Trusler, a former chief ·_monil1s ·on U1e assault and bat-· "L.think it's good that he's put 
prosecutor under longtime Tulsa · tel')' charge. lu another case, a something ·in writing. For many 
District Attorney Buddy Fallis, · defendant. wa~ ii:cqilitted of drug years we have worked kind of 
said Harris'. attitude toWard pros-- possession· but given 30· days in on handshakes,'' Glanz said. "If. 
ecutions bi' "180 degrees differ- joil for _two 'lraffic_.offenses. The there's llllY questions, l personal
enl" from Fallis' attiludc"s. Trust- database·recOrdcd both cases as ly go_to Tim myself. He's always 
er also Worked as an assistant guilty verdicts. been open lo me." 
under LaFortune, Richardson Policy bans_ advfce: A second Cases go unfiled: Authorities 
and Harris before leaving eight Harris policy, "Giving Legal say Horris is often unwilling lo 
montl1s into Harris' tenure. Opinion and• Advice " has also make tough calls on cases that 

'The thing that bothered me come under fire. ' should be liled but might not-be 
mosl about Tllll's iidmlnistnition "None of the ]aw enlorcement. a sure win in court. 
Was a comment _he made ln a• agencies work for ·Us or a[ our .. There's been an increasing 
staU meeting that I couldn't be- direction;" ·it states. "We do not reluctance on the part of the 
lieve l was hearing; Tim sayli to tell them when they have 'probn- DA's Office to .file cases that our 
his,slaff, 'We file Way too man}" hie cause ~o arrest'"oi'"'j:Ji-bbable detectives think should be filed." 
crilnimil charges, and from now cause to search and seize.' Been sElld. 
on the standatd of proof in the .Those are police decisions. We TI1ose cases Include a key 
office of filing' a charge is proof do nol answer hypothetical ques- suspect in one of Tulsa's most 
beyond a reosonable doubt'" lions for U1e police or give legal notorious murders. In late 2001, 

Those in law enforcement said opinions based upon hypotheli- Huff presented an affidovit seek-
they noticed the change. cal factual situations." ing charges against H. Paul Rico 

"We've learned that the bar The policy concludes by stat- and others in the 1!)81 slaying 
has· been· raised for .us," said ing that officers who_ want to of Wheeler, who owned the Tul
JenkS: Police Detective D01fr'.knOw what U1e· !aw states must Sa-based Telex. Corp. Rico, a re
Selle.· '..They, iyon'( file ,,IJ,W!i/{S~ .. \' write_ a'.ff]:Myrs\1 to~~s "pr~. t!!".ed ,,P9,sto,n -l-Bl agent, ;111.~ 
µn)ess·· lt'_e ,lt1al-teady, ::~mkWtt. Cl$~\y'·_0

_ tJlllirig th ,}_egal, <jue~ head o( ~cunljl· foi'"!WfiHd )f!! 
havir _to _ll~e .. witll 'lhal":W·i ." f '.~J. \!@i1 t~:. J'J;1~~ere f : .. f' .. ,.,_ :;'. Alai, w}:iluh Wheeler had .boull:hl 

Selle hiVestigllted the-9,rOWfl;_, ·,\ .::H · cite~-- cotir!J. 1-\ilhjgs · Ulat _ Since.then, Huff has presented 
ing of IO-year-old Rachel :clayton· l fuilh11". thllt-jm1!100~''.w1to ·l'l'f.1i tylit-l""r:liilttlt,ional ,affidiiyits .with! 
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f-new informjl-liOn relating to o·,~cjw,·~ar.fl~~11J-i\Q,lr,·c.,o· "mi!f.,1#~,-·tfi,e' .coins. 
~ Wheeler's ifeil.th, but Harris has ~[ .. t .fl vt"Jl 'f i: i4 ;·; J'olic¢' presented' their· case to 
tnot' filed charges ag3Jnst ~co. ;1 ciiri't' 6:iirienibe'r:'j,-h-l!tJi;;. ·.ifi3f' Hii_rris

1 
• pq! Jffosl!(;'\J.lon_i" wanted 

fTh_e most recent affid!!,vll is a 28--' St~tf..El-1.eii()J/lfrri~~e.Or .. ii~i;_.:,_; m9re .~v.Jde_pce. _ -
!page document written May 28. Id'.~p'il0

1
l,_t~)iik_il'v~_f.~r.hii~Jl:i~t · ''WC'lliO~ght "if Was ii ·workc 

! It allege~ that Rico provided . _IS?ISS op., . . able Cas'e'," Huff _Safi:!. '.'Their is
.: confessed hit man John V. Mar- · Wheli ···asked Whetlier . • he' sue was: proof be}'orii!" a ·reason
;,!orano with details on Wheeler's thinks cliiu'gC·s SliOUld'l(ave' li~eii' af:ile Poiibl,. and w_~ _didn't meet 
.. appearance, whereabouts and a fi\~~ ·;i~aj~st ,R!i::6f ·Edw1!f"d~:·~~d, theii ·stiilldo'.rd.". ·· · 

:ve~~!td:~:t~~~der charges In ~tT~µ~~~,;.go~n.g·· .. ~ nn.SW~f:_!hllt th!(~is~~i\~!~~y•~~ffivce; r~ 
: 2001 against Martoraiio and two HairiS adamantly denied · llrnt suited in the case being handled 
·other figures in the case: James his office asked the Wheeler by three assistants, one of 
"Joseph "Whitey" Bulger and Sle- fami!y to pay for prosecution whom knew nothing about the 
phen 'The Rifleman" Flemrni. costs. · . · case. 

Ffemml is awaiting trial in a 'There's not a scintilla of truth· 
,string of New England ltillings in that," Hanis said. "I would "Is ·nzy inother nOeil11portaiit?" 
, and has not appeared in a Tulsa never ask a private citizen ... to Martin "llsked Harris U\ a letter 
. courtroiim. Bulger remains a fu- assist in the financial ~osts of. dated Aug'. ~. 2000, ·

0

Hei'e Was a 
gitive, ·.. prosecution.p . · lruly good person who was sav-

' Martorano struck a plea pavld Whee\er said h!,' has agely be11ten to death .for no rea-
. agreement that allows him to l!sk:ed · Hanis" fo tuhi· thi: : llico son. Nor she was JlQ[ famous. 
·serve no time ill an Oldahom·a case· over"to the· state ·.Attorney Nq, she ,was uot wealthy, Is that 
prison iii exchange for testifying Geileral's OffiC:e. · · · .,. what it takes?" 

· ugainsl his co-defendnnts. '"Afte{ .. fightintr ,, lmp_ossible . ·Martin Said Harris did not re
. Wher;11;!r's.son,_Dqvld,Wh.~~ler,· odds tii']1ejp 'bring''j-riy lather's BPond to·:the lener. Culls·aiter 
· ~al~ Harris and· others in his ."of- kll.lel'~ ·iir'juslif~(ultimatelf will· that to .an as-sistant district attor

iiC!': often "dise11Ssed hlJW.·6!-J)'en'. n_l~JI Jhii_'.H,attl~_iif;3cin~t_:both ·or- ney were unreturned, he aald. 
sive the V{heeler Ciise wOuld 'be g"lll\W?d cnrrie · and a t;orropted "With · about 50 .. murders a 
io '.pruse_cute. Wh_eelei' said th.at B0sto'q FBI, 'It :ls Irorilc' 'to· ]ind year· in the city of- Tulsa, I 
at one' po inti · AiisiS{ant Disfrict o_urselvcis slo'pp(:'d, cold_ bf · our would think they could find lime 
Attorney·-l-,11m Edwards askea owh 'district attorney.< . 'to talk to the famlly··of murder 
him Whethedhe 'Wheeler family Harris said he is considering victims.'' 
would be willing to pay for costs Wheeler's request that the Allor- First Assistant Dlstrii:t · Atlor

:assoclated with. prosecuting Ute ney. General's Office intervene. ney Doug Drummond said he 
Cllse. · · • Hli said he could not discuSs believed that o detective as

: '_'ije said, 'Has.11m asked ·io~ whether charges would be filed signed to ·the case had been 
;1or mon~i yet? Well,'if 1ie: ,;!oe's, · aiuinsl other people in the -case. c~mmunicaling with the family. 
iju~t hl!11, -~" 1.!!Ylll·\"i i'ifll~el~r ·''1here are. other ind_ividua\~ "One qf our higb_est priorities 
·snlO he was offenP.ed hf fhe Im- who are bemg Investigated, in lhis office is to communicate 
·plication fh_at his family' should Harris said. and answer questions· for the 
p:iy (or f'ros¢fll~o~; · ,.,, · The son_ (lf another Tulsa ho- Jamilies o·r victims of·violen! 

"You qm'( .kiVe·· som~l;oQy midde vi!:tim .. also' expressed crimes.Jf that did not hiippen fn 
mopey tf,l prosecµte. Everybody concerns uboui !1is · famljy's ._treat· this case, it was my responsibili

,sh(!utq ·be afford~\\ equal protec- ~e!l! by Hanis' oqii:e. A bllrgl.ar tyt he said. 
tion _under the luvr: ·;;: They beat 79-year-nld Betty Jo Martin ------
waiiteO mOne)'. We· didn''t •r"ily, fo death ITI Januury 19~19; steal- l!u Dran.tdter SDl-8378 

, il!lrlilJl4.:~S~lt-is ·g9Y\ll~'.•; .. ·., ..,,J!ll!"'ii'_Vf!{_jmdji ~£,W.:.,~ll~t:'\ible', 3jv~,b1a11:!\e\lel@>ll>lsBworld.com 
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the deceased. And then I think we all agreed it was what 

was in the mind of the victim of the domestic 

went to cause either his or her fear, depending upon the 

case, in this case her fear, and I think that's a correct 

ruling by the Court as we all read Bechtel. 

0 

THE COURT: And the Defendant, of course, objects 

to some of that. 

MR. LYONS: That's correct, Your Honor. Our 

reading as to the Bechtel decision, Your Honor, under the 

particular provisions that Mr. Harris was just citing to the 

Court, would indicate that evidence of past bad acts 

involving other female individuals similarly situated, Your 

Honor, is envisioned within the self-defense case involving 

this particular type of syndrome, Your Honor, establishing 

this deceased as an aggressor. 

~nd certainly under page 13, headnote 19, where it 

talks about this issue, Your Honor, it says that the 

defendant ''in order to establish her 'fear' at the time of 

commission of offense and to establish the deceased as the 

aggressor, must be entitled to produce past violent 

encounters with the deceased and to introduce evidence of 

the turbulent and dangerous character or reputation of the 

deceased,'' and it goes on and cites an additional case, Your 

Honor. 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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We don't see that in any way as a limitation in 

producing this testimony and evidence, particularly in light 

of what the Court says in stating "this is an established 

method of proof in self-defense cases because the law 

recognizes the fact that future conduct may be reasonably 

inferred from·past conduct." 

And, naturally, what we're talking about here, Your 

Honor, is we're not directing the Court's attention or part 

of our defense in this case as presentation of evidence as 

to actually the marriage between Ms. Blanton and Mr. 

Carlton, but more the fact that there were assaults, there 

were protective orders filed, just like in this case, Judge. 

And the same scenario and same kind of history with the 

witness that has been listed as Melinda Wallace. 

So we're looking at the Bechtel case and decision, Your 

Honor, as being indicative of being able to produce that 

kind of testimony and evidence firsthand from those folks 

that were involved with Mr. Carlton. And I am certainly 

·aware of the State's concern, as well as the Court's concern 

about some of these going back as much as 13 years. But 

what I've suggest --

THE COURT: Thirteen years -- excuse me. When you 

say as much as 13 years, the most recent would be 13 years, 

right? I mean, they would go back further than that, 

wouldn't they? 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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MR. LYONS: No, no. 

THE COURT: Because didn't the relationship 

between Blanton and Carlton cease 13 years ago? 

MR, HARRIS: Yes. 

MR. LYONS: Well, for the most part, yes. But, of 

course, there were other individuals, this Melinda Wallace. 

THE COURT: Let"s just talk about Ms. Blanton for_ 

now. 

MR. LYONS: As to Blanton, as to Blanton, that's 

correct, Judge. 

THE COURT: The most recent would be 13 years. 

Some of the incidences would be more than 13 years, right? 

MR. HARRIS : Corr.act. 

MR ... LYONS: Right. But not any that I have 

credible information to produce or that is admissible 

evidence to produce. The primary -- the two folks that I'm 

most familiar with, Judge, based upon information from my 
• 

client, was Sherry Carlton now Blanton and also Melinda 

Wallace. And Melinda Wallace was in between my client and 

Sherry Blanton. 

THE COURT: I think if you look at the same 

portion of the Bechtel case that you cited, it talks about 

''A defendant, in a self-defense case involving this 

syndrome, in order to establish her 'fear' at the time of 

the commission ... must be entitled to .produce this evidence." 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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If it goes to her fear, it's what was communicated to her. 

It seems to me if she believed these statements, if, indeed, 

Ms. Blanton made statements to her, and I don't know if 

there's evidence of that or not. But if Ms. Blanton made 

statements to the Defendant that Mr. Carlton was violent or 

was an aggressor or would somehow be a batterer of women or 

something along this line, and that goes to her fear, then 

that's relevant,·whether it's true or not. 

We're not interested so much in whether Mr. Carlton 

really did those bad acts to Ms. Blanton over 13 years ago, 

but whether there was some reasonable basis for the 

Defendant to have a basis for her fear. 

MR. LYONS: And I understand what the Court is 

saying. If I could, Your Honor, just simply for purposes of 

the record, suggest to the Court that I can't think of 

better testimony that's more credible to produce to this 

Court ~o show that that fear was established by virtue of 

the fact that the act actually occurring rather than it just 

being outhouse rumor. That is, somebody comes and tells my 

client that Mr. Carlton has been involved in abusive 

domestic type situations previously, which may or may not 

establish the fear criteria that the Court has pointed out 

in the Bechtel decision. I think what is far more credible, 

for purposes of evaluating that fear, is the fact that the 

act actually did occur, as indicated from the victim, in 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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this case Sherry Blanton. 

THE COURT: And the other point I think the State 

made -- and, of course, the State can make its arguments 

better than I can. But I think the other argument was it 

was an analogy to the rule that we don't generally allow 

felony convictions over ten years old to be admitted. And 

this would, of course, be something more, something older 

than that. I think t.hat analogy may make sense here. 

The second part of this motion in limine goes to a 

different witness. 

MR. LYONS: That's Melinda Wallace, Judge. 

THE COURT: Ms. Wallace? 

MR. LYONS: That's correct. 

THE COURT: I don't know that we discussed Ms. 

Wallace all that much. What would be the evidence from Ms. 

Wallace? What evidence do you seek to produce from Ms. 

Wallace? 
• 

MR. LYONS: Here again, very much the same kind of 

e,vidence that we were suggesting cou.ld be established 

through Mrs. Blanton, Your Honor: relationship to the 

decedent, domestic abuse, assaults, protective order 

filings, Judge, that kind of thing. 

THE COURT: And what.would be the State"s position 

on that? 

MR. LYONS: And, I'm sorry, but that occurred 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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1 between the time of Ms. Blanton and my client, Judge. She 

2 ·started the relationship with Mr. Carlton in 1995. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: What would be -- the Wallace 

relationship occurred over what period, do you know? 

MR. LYONS: It would have been just prior to the 

relationship with Ms. Carlton, which commenced in about 

October or September of 1995. He had actually dated her, 

Ms. Wallace,· ·for about four years previously, so it would 

have been about '91 through '95, Judge. 

THE COURT: And what is the State's position? 

MR. HARRIS: Again, Judge, you know, character 

evidence under the -- if, in fact, this is gonna come 

through to show what was in the mind of the victim under the 

battered woman's syndrome, it's the exception in this 

self-defense under the battered women's syndrome, if, in 

16 fact, they can show she suffers from that syndrome, goes to 

17 what Wp.S in the mind of the then victim, that being the 

10· criminal Defendant in this case, at the time that she was 

19 sufferihg th~ domestic violence, 

20 So if she says, well, you know, I knew that Mr. 

21 Carlton's character or reputation was that of violence and I 

22 

23 

24 

25 

took it seriously, that's one thing. But to go to specific 

acts and the parade of horribles each and every time that he 

may have shown some aggression or violence, I think begs the 

Evidence Code as to character evidence. And so it all goes 

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT 
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3 

4 

5 

6 
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8. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

back to what was in the mind of April Wilkens, the Defendant 

in this case, at the time of the shooting; was it reasonable 

for her to carry those fears, so to speak. 

THE COURT: I agree. I will limit the evidence to 

evidence tending to show what was in the mind of the 

Defendant or what formed the basis for her alleged fear of 

the victim. Also, I think it may be that the I also will 

allow the Defendant.;to .pil:"ove pertinent traits of the 

character of the victim pursuant to Sections 2404 and 2405 

of the Oklahoma Evidence Code. And that's what Mr. Harris 

just alluded to. 

Anything else on this motion in limine, counsel? 

MR. HARRIS: No, Judge, not from the State. 

THE COURT: Anything else from the Defendant? 

MR. LYONS: Not that I can think of, Your Honor. 

Other than just to simply reiterate that I can't think of a 

better way to produce credible evidence concerning the fear • 

of my client as to acts that actually occurred and were 

documented and can be sworn and testified to by people who 

were involved. 

THE COURT: Thank you. I'll note that. And -

MR. LYONS: Thank you, Judge. 

THE COURT:• And when the appropriate time comes, 

of course, the Defendant may make an offer of proof on that. 

MR. LYONS: .Thank you, Judge. 
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witnesses, I wanted to be able to say something about Mr. 

Carlton that maybe wouldn't offend his dad and his step-mom 

and those that are here that loved him. But, unfortunately, 

the truth is, he lived a lifestyle and did things that he 

should have been punished for. In fact, had the Defendant 

allowed the State of Oklahoma and our legal system to come 

to her aid, he might have been punished, and he might still 

be alive. Because when she got this emergency protective 

* order, I'm sure she looked at it, because it ordered her 

back on November 26th of 1996 at nine o'clock a.m. in Room 

15B of the Tulsa County Courthouse. And it also goes on to 

tell you, in the bottom of this: "You, the Defendant, are 

further informed that pursuant to Title 22, Section 60.6, 

any violation of this order is punishable by up to one year 

in the Tulsa County Jail and/or a fine up to $1,000. A 

violation of this order resulting in physical injury or 

physical impairment is punishable by imprisonment of not 

less than 20 days, nor more than one year in the Tulsa 

County Jail, and/or a fine not to exceed $5,000. A second 

conviction of a violation of the protective order is 

punishable by not less than ten days, not more than one year 

in the Tulsa County Jail, and/or a fine of not less than 

$1,000 and not more than $5,000.'' 

If April Wilkens had really been serious about her 

fear of Terry Carlton, she could have allowed the system to 
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come to her aid. 

Now, I know you're going to think about cases you've 

heard, and that's part of your common sense. Take it back 

with you. That's the appropriate thing to do. The State of 

Oklahoma believes that these were just tactics, manipulative 

tactics to screw with her boyfriend. She also likes to cry 

rape. When in trouble, cry rape. Everybody listens. 

Except when a couple of hours have passed and the police 

want to contact you for some further information and the 

number you've given them is the rapist's number. Oh, jeez. 

Oops. Anna Cowdrey calls back. She's at Terry's house . 

What is she doing at the rapist's house two days later?* 

Think about that when you go back there. Can't talk now, 

it's a bad time. Call you back. Doesn't do that. Anna 

Cowdrey, you found out through cross examination, calls her 

again on a cell phone. Now they're in the NSX together?k 

Oops . 

Dr. Call and I probably don't agree on a lot of 

things, as you could tell. But we do agree on_ one thing . 

And that is, that I agree that he can't read the mind of 

anybody, and I can't either, and neither can you. So we'll 

depend on what she said and what was at the scene to tell us 

what really happened. Thank you, Dr. Call. You know, the 

only version that you have is the Defendant's. Because he 

can't talk. But he'll tell you_ some things that I'm going 
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Ginnie Graham: Domestic violence ads will 
need more than subtlety 
BY GINNIE GRAHAM News Columnist I Posted: Wednesday, February 4, 2015 
12:00 am 

No one in my house understood the Super Bowl ad about a woman calling 911 to order a 

pizza. 

Only after it was rewound, and I explained it was an anti-domestic violence statement, did 

awareness dawn. 

"Ah, I get it now," rippled through the front room. 

Subtlety gets lost among a night of chips, dips, cheers and jeers. This is a platform where 

connecting the dots is a good idea. Attention spans are limited to IO-yard increments and 

30-second commercial spots. 

When it comes to getting a serious message across to the masses, is it better to be bold and 

obvious? Or, is it better to be understated, yet complex? 

Re-enactment: It was a one-minute production by the advocacy campaign No More with 

the National Football League providing a marketing team and commercial time, which was 

about $4.5 million per 30 seconds. The ad was a re-enactment based on dialogue from a 

911 call posted on Reddit eight months ago. 

A woman is heard calling 911 and asks for a pizza. She ignores the dispatcher's questions 

and continues speaking as if placing an order. The operator catches on and sends a police 

car. 

In the Reddit post, the dispatcher said the address had multiple previous violence-related 

calls. The responding officer arrested the boyfriend, who was intoxicated. The female 

caller was "banged up." 

"I thought she was pretty clever to use that trick. Definitely one of the memorable calls," 

the post states. 

http://www.tulsaworld.com/news/ ginnie-graham-domestic-vi... 2/19/2015 
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As the post circulated online, Buzzfeed in October interviewed the writer, Keith 

Weisinger. He worked as a dispatcher a decade ago and is now an environmental attomey. 

He did not know what happened with the case. 

'Not the only one': A friend of mine got the message instantly. Her first, brief marriage 

ended after she was abused by her husbaod. The images and shaky voice flooded back 

memories. 

That's when it dawned on me. This isn't meant for me. 

It's meant for people living arouod chaos.and between a series of crises. 

Maybe it gives them a idea for next time. Maybe it'll enconrage them to at least make a 

call. 

Not always so, said Donna Mathews, associate director of Domestic Violence Intervention 

Services in Tulsa. 

"It takes a lot of different kinds of messages to reach a lot of different kinds of people," 

she said. "Maybe a man is verbally abusive, destroys fumiture and punches his fist through 

the wall but has not hit his wife. But, he doesn't consider himself abusive because he 

hasn't hit her. 

"Maybe he looks at that ad and thinks, 'Gosh, I'm not hitting her, but I'm being 

manipulating, controlling and she is scared. I don't want to be that person.' A victim may 

look at that ad and see themselves and think, 'I'm not the only one."' 

Awareness of the signs and symptoms does need to become part of the greater public 

consciousness. Tulsa experienced a spike in homicides last year, aod Oklahoma ranks third 

in murders of women by men, according to the Violence Policy Center. Domestic violence 

can happen to men and women. 

"We need to be on the lookout when people are asking for help," Mathews said. "People 

are asking for help in ways we don't always recognize." 

Just a first step: The NFL is digging itself out from a scandal last year when Ray Rice of 

the Baltimore Ravens was seen in hotel surveillance footage beating his then-fiance -

now wife - to unconsciousness. He initially received a two-game suspension. 

In the two days following the video's release, calls to the National Domestic Violence 

Hotline had an 84 percent increase. Fallout from the video resulted in a stiffer penalty for 

Rice. 

NFL players get arrested at lower rates than the national rate of a comparable age group, 

according to an analysis by fivethirtyeight.com, which is a website of data repo1ts founded 

by statistician Nate Silver. 

However, domestic violence is the leagne's worst arrest category- at an arrest rate fonr 

times that of the NFL's rate for all offenses. The rate is "downright extraordinary" when 

compared against people in the same income bracket. 

The NFL formed an advisory committee to examine this issue, support advocacy groups 

like No More and has pledged to donated millions over the next five years to the National 

Domestic Violence Hotline and the National Sexual Violence Resource Center, 

That 911 ad was just a first step. There is still needs emphasis for prevention as well as 

intervention and healing. 
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"We need people to know what to say to those who need help," Mathews said. "It's 
important to say, 'I'm concerned for your safety and for your children's safety.' Also, 'I'll 
help you get some help when you are ready.' Then, when they are ready, you can call 
DVIS or a crisis line. They will know you will be there when they are ready to reach out 
for help." 

http://www.tulsaworld.com/news/ ginnie-graham-domestic-vi... 2/19/2015 
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Scandal 
How far will the police probe go? 

The ripples - or should 
we say tidal wave - from 
a Tulsa police corruption 
scandal only get wider. On 
Wednesday, Donald K. Jor
dan, 30, became the 22nd in
mate to either be freed from 
prison· or to have charges 
dismissed c1s part of a grand 
jury investigation into the 
Tulsa Police Department. 

Jordan, 30, was trans
ported from the Mack Al
ford Correctional Center 
in Stringtown to Tulsa 
County District Court, 
where specially assigned 
Judge Matthew Henry va
cated Jordan's 25-year drug 
trafficking sentence and 
ordered a new trial. Tulsa 
County District Attorney 
Tim Harris had made the 
dismissal recommendatfon 
after receiving new infor
mation from an Arkansas 
federal prosecutor handling 
the U.S. District Court grand 
jury probe. U.S. Attorney 
Jane W Duke claims that 
Jeff Henderson, 37, a former 
agent with the U.S. Bureau of 
Alcohol, Tobacco and Fire
arms, fabricated the pres
ence of a female informant 
in order to secure a search 
warrant that led to Jordan's 
arrest. A jury convicted Jor
dan on the drug trafficking 
charge June 10, 2008. 

So far, Henderson and six 
former or current Tulsa po
lice officers face charges in 
the corruption probe that in
cludes allegations of stolen 
drugs and money, falsified 

And how do you put a 
price tag on the loss of 
public confidence? 

search wanants, witness 
tampering, attempted brib
ery and ghost informants. 

When the dust settles, 
the city of Tulsa could face 
multiple lawsuits from any 
of the 22 freed inmates, who 
are likely to claim civil rights 
violations. So far the city has 
amassed a nearly $1 million 
fund to hire outside coun
sel to defend against poten
tial lawsuits. And it's likely 
Duke is not finished with 
the investigation. Should the 
city be held liable and dam
ages assessed for the alleged 
actions of its officers, any 
judgments would come out 
of the city's sinking fund, 
which comesifrom property 
taxes. The city would have 
three yearlto pay any judg
ments or settlements. 

The public tends to think 
of these types of corruption 
probes as the stuff of big city 
police departments - hap
pening in places such as 
New York or Los Angeles. 
No matter how this scandal 
ends, the outcome will in

. elude costs - costs to people 
wrongly accused,· costs to 
the TPD reputation, poten
tial costs to the taxpayers. 
And how do you put a price 
tag on the loss of public con
fidence? 

Fiscal trutl1 
Reoort likelv to be controversial 

A long road ahead 

Finally, a motorist has bee; 
for killing bicyclists. Tausr 
was sentenced last month t 
in prison in a manslaughter , 
to the deaths of bicyclists C 
and Matthew Edmonds we 
Springs. 

This has been a long time , 
Why aren't bicyclists sat 

this judgment? 
Passed in 2006, Oklahm 

foot minimum safe-passin1 
never been enforced. Since l 
cyclists have been killed by ai 

By definition striking a bic 
a safe pass. But in far too mai 
charges have been filed. No 
sued. Lives ended. These ar< 
of a lax attitude toward in 
impaired, and distracted d 
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Marriage Record 89 ML-96-141 , 
SJJll,1Ul,(IN,)lGf.--S'f"',.,0Jr. 

APPLICATION FOR MARRIAGE L1CENSE 
Sl'ATEOFOKLAIIOMA, County orcnek,ss. In Di5Eric1 Conn 
We, the undersigned, hereby 11pply for lhe issuance of a Mani.age License and certify as to our ages and places of residence as follows: 

Name OcH,,* z-len L)A bd'.O¼fr,, Age..£3:._ OF.'----~"'-',c:;;4<'----------
Coo"~ or ,e-;-""~~2 , S,o" of &tifuft • 
N~• .J'.A~ _ "''. '." ,/J, d.i Ago__,.;L. op~:K=.-· ,/'/,__-~·"£"''"'"'---------
County of: 5)3; , State of ~ P,. · Wt' .'rtld for the. pu;;;To~uring same, we do solemnly 2wear 
that the names, ages and places of residence as set out above:e.rc uue md correct. as evidenced by documents described in pnniculnr as 
fol\ows:(FirstParty) a,A1 Af &-?A- ,h:'•/;3'-f;:? 
(Se.oond ) r:?4{42/, da§. //- ~-"'[¢'. l!Ild llutl ~ 

edng Into 1M mnrria&e u.Jatlon, nor we egree prohibited by law. 

--">""=--'--'-'""-"'"f-...LA...Ld...&;'L!. __ Appllcan\ pplica.nt 

Subscribed and sworn to before me this ...df...2__ day of--ZLU!j"--"---- A.O. 19...i¼. 

{JudgoorClerk) By ~¢ :1(-,u w{Deputy) 

~~;13..t~ c;;:. t:.~ .. ~~~~•Ji:t:~ii:.:i::~1:.;:.u!:&r".:..d;.~~ :v:.=i: ::ti~~hL>;"tlM,~~1~J.c:Z: :!.~'iii~ 1r~~r~~·;M 
Consen1 Affidavit - In Persoo (1) 

I; lhe undersigned, $111.tc Oiatl am lhe _______ ~, _____________ named In lheaboveapplicalion JIS 

being or lhc age or ___ years, and In lhe p~nce or the inulng olficiat, l do hereby consen1 to ___ rnarrls.gc to _______ _ 

----->!gnedlh!s--dayof---------, 19--, 

!~~i::d~;.:.-:n:'l';r~o/J!~ ;3•ti~ 'i?ir ti 
(Siguature) 

______________ (SignebJJe) 

_____________ (Judge or Clerk) 

_____________ (Deputy) 

Consent Affidavit - In Pmon {2) 

I, lhe undersigned, Hate lhatI am lhe _______ ~,~------------narned In the ebov11appJiatlonas 
being or Ilic ege or ___ ycau, BIid In lhe piesern» of the Issuing ottlclel, I do hereby co11scnt 10 ___ mnniage to _______ _ 
-----Signedthis--dayo,~---------, 19 __ , 

th ... 1,y w•!v~lh< •••cnty-twa en) ha\lJ' w•lllnt p<lk>d bolw,.., tho 
•w!!011l<>n md t,,u,noo or lh• li«n,e. oC3 0. s. s,w. 191?, JS. 

(Signetwc) 

MARRIAGE LICENSE 

______________ ,,Signature) 

_____________ (Judge or Ciak) 

{Deputy) 

STATE OF OKLAHOMA, County of Creek,!,.";, In D!s!IictCourt 

To Any Person Aullmrized to Petfonll or Solemnize lhe Marriage CtrClllony-GRIIBTING: 
You are hereby authorized, upon delivery of lhls marriage license within ten days from the date oflts bsue 10 you, to join 111 maniage 

Mr, Od:11,, <!Va.,...~4_,,,4_,__ ,of_=""'-&,£,c ____________ _ 

eountJUJ· «-&A' r ,Stateof ~.R:/4 •:A ,ag~ years.and 
M ,d-&_d',e "'«t b 6 1?'<'& ,ot ~-!:': , 
County of/ k-~~t'r 't 1/4 ,State of __ ,,id?a,:r:.-&'2,..., •• ..,, _____ , age--U.- yearn, and 
by the command of 1ho sw11li:Y<¼ sh~ make due rc1um of this liceJl$C to rny office willlin five dayJ succeeding the perlormance of the malllage herein 
authorized, 

fs}uW under my hand BIid offici_'.'1 jcal, BIid m:ordelJ In my Marriage Record bcl"orc delivery, at Sapulpa Oklahoma, this_~,~•~?~-- dny of 
~ ,19.Z>', 

/ f......;,,_/ , ...,,-/ l'e.tHobbs,CaurtClerk 
(SEAL) By /t"l4'1 ~,,,. -zr,..&-~_# Deputy 

:,».~!5::::i~i,::::~~;~~~:~~=~t :~:; 7:b~i::~::::~~~~7.~t; ~lc.•~1:R;1i1:~r ;;~it:~!~'!~1 ~~~'!i ~~t ~:;it~t\~~~!ll~::~ ~i:~'1! 
lndleated bt1ow,actardln8 to 43 O.S, 1981, U31,3l,•nd 3J and 43 0.S.Supp, 1989, 13, 

__ c ___ c..,_ __ (1) Ph)'llcton's and loboratoiy (OC!uile!M's 1w,.mona W{U!nd by •IAMe, rellm"o to the eu,n!natlon wl hulth of d<h.,- urboth of 
thep111ie._ 

_____ (2) An order of !he Dlmfot Co\!rt wllh m,mr,rond, ofreuoJU; fer lhe order dl<p<nS!ng filth 11annory rcqutn:rnem.s relotl•• IO the 
eitamlnotionandhullhofei<httwbolhoftheportle,. 

_____ (3) An Ofller of the Dinrii:t Co\!rt whh.1ooompanying. memonndl. of rwon1 for lh• nnle,; e.sttndlng lho 30 d.y period fullowlllg tho 
eurnln,!lon IO 90 day, or Jess, IOgethor wilh papen t;)mplying willi. !ho. r<qumnlonts of numb« (1) above. 

----- (4) .Aflldayitt or 001Um~m manta&<>er lll under-ogo paron by pw:,tt or iuudim. In Uw of p<1<011ol •pperranee-. provided. by Sl11\lu.. 
_____ {$) Affldavlla of (:OIIKOI! ID mtni•gn of m und ... •age pell<>II by p•enl or g,,wion, residing In rnolher wu,uy of this Stalo ar oui.ldo 

tho Sl<le and od::nowledged.ai p,:,v)d.ed hJ,' Sta11110 • 
----- {6) AffidaY!II o( lhroo- porso,u authoritlng mmlage of umt.r .. go ptfJ011 whm pu,:n11 ""' d,oca,sod ar alherwl,;c lncop•hle of giving 

conoo:nt ai proylded by S11ml0 • 

Wlllle.15 my hand end officl.o.l seal lhiY .,?f' day of 

Pat Hobbs, Coun Clerk 

A-II the abovclllld foregoing recorded on this ,i!:f_ day of 
said Lk- delivered accoiding w Law, 

PR! Hobbs, Coun Clerk 

Boo,~-------,&tp&g~------

''~-----------CoL'llty, OklaholTI.II, ill 
accordan::c with43 O,S, Supp. 1986, §7, 

~ foNmed, ond Ct.nlfif<l".ttofMnri•x• reeant,,d •ubJ~l>iinJI lh~ =at<! of Ueauo lnued .,,Jnacotdtd In MIIJTi.lge Record Book.......M.__•1 p•ge .f2it.on lhl., 
the__nli(__dayof ~-hL 19~ 

Pat Hobbs, Court Clede By ~ 0) ,A J:, IVVI I{! I iJ; D<:puly 
~ . 
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State high court disbars former appellate judge 
, Alleged improper 
,pending and inter
rention ih his son's 
egal woes are cited. 

~ BARBARA HOBEROCK 
Vorld Capitol Bureau 

OKLAHOMA CITY - The 
>klahoma Suprell)e Court 
,n Tuesday disbarred for
:1.er Court of Criminal Ap
,eals Judge Stephen E. Lile 

·of Lawton. 
The Supreme Court re

jected r~!=ommendati6ns 
by the Oklahoma Bar Asso
ciation and· a Professional 
Responsibility Tribunal be
cause of "the seriousness of 
the respondent's misconduct 
while serving in his position 
as a judge on the Oklahoma 
Court of Criminal Appeals," 
an opinion states. 

Lile also must pay the $892 
cost of the proceedings. 

A panel of the Professional 
Responsibility Tribunal had 

recommended a suspension 
of two years and one day; the 
Bar Association had recom
mended public censure. 

Lile was under investiga
tion by Attorney General 
Drew Edmondson's office 
when he resigned in 2005 
amid allegations of improper 
spending and intervention in 
a criminal case involving his 
son, Loren Michael Wilson. 

Wilson is the son of Lile and 
his former Court of Criminal 
Appeals administrative assis
tant, Dawn Lukasik. 

The opinion said Lyle trav
eled to corrections facilities 
where his son was incarcer
ated but billed the state. 

After an audit requested 
by the Court of Criminal Ap
peals, Lile reimbursed the 
state "to avoid the appear
ance of a conflict!' 

"These travel claims were 
signed by the respondent un
der oath and under penalty of 
perjury," the Supreme Court 
opinion notes. 

In August 2005, Lile began 
submitting reimbursement 

claimS for some items that 
were personal and not re
lated to the remodeling of his 
office, the opinion said. 

The opinion also said Lile 
got involved when Lukasik 
was arrested by Lawton po
lice in December 2004. 

"The respondent stipu
lated that he had created the 
perception of undue influ
ence on the district attor
ney to decline to prosecute," 
·the Supreme Court ·opinion 
states. 

The Professional Respon-

sibility Tribunal found tha 
Lile discredited the legal pro 
fession when he attempted tt 
influence the. criminal cas, 
involving his son, the opini01 
said. 

It also found that he abuse< 
hfs position when he inter 
fered with his son's incarcer 
ation, the opinion said. 

Lile and his attorneys die 
not return calls seeking com 
ment on his disbarment. 

Barbara Hoberock (405)"528-246! 
barbara.hoberock@tulsaworld.com 



F ILE l 
IN COURT 01 CRIMI~ ~L APPEALS 

STATE :>F OKL ,H, )MA 

IN THE COURT OF CRIMINAL APPEALS OF THE S ATE di~:>Kl2~~1~MA 

JAMES ,N, P~TIEFSON 

APRIL ROSE WILKENS, 
CLERK 

Appellant, 

) 
) 
) 
) 
) 
) 
) 
) 

NOT FOR PUBLICATl)lf 
V. 

STATE OF OKLAHOMA 

Appellee. 

Case No. F-99-927 

SUMMARY OPINION 

LUMPKIN, PRESIDING JUDGE: 

Appellant April Rose Wilkens was tried by jury and conv:icted :lf First 

Degree Murder (21 O.S.1991, § 701.7), Case No. CRF-98-2173, in the District 

Court of Tulsa County. The jury recommended life imprisonme'nt. T 1c trial 

court sentenced accordingly. It is from this judgment and scnten,:e that 

Appellant appeals. 

Appellant raises the following propositions of error 111 support of her 

appeal: 

I. The eviderrce was insuffi.cierrt to sustain Appellant's convic:ion cf 
___ Murder_in the_First Degree.~ _____ ___ ____ ~~- ________________ .. 

II. The trial court committed reversible error in failing to submit , , 
jury instruction on manslaughter. 

III. The jury should have received an instruction for manslaugh1:er 
consequently trial counsel was ineffective for failing to sub:mit th< 
written jury instruction on manslaughter. 

IV. Appellant received ineffective assistance of trial counsel wher 
trial counsel failed to object to a statement made by Appellant pno1 
to her Miranda warnings being read to her by law enforcement. 
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V. The trial court erred in finding that Appellant has wc.ived 1t r 
rights and that her confession was freely and voluntarily rn.ade En :i 
trial counsel was ineffective in failing to present to the trial court ct 
trial the fact that Appellant had been coerced into making h~ 
statement . 

. VI. The trial errors complained of herein cumulatively den ec l 
Appellant's right to a fair trial under the United Sta1:es ancl 
.Oklahoma Constitution and therefore, her conviction and i;enter cc: 
must be reversed. 

After a thorough consideration of these propositions and the entire re,:;o: 'd before 

us on appeal including the original record, transcripts, and briefs :1f the i:arties, 

we have determined that neither reversal nor modification is warrante:i under 

the law and the evidence. In Proposition I, we find the State's evide 1c e was 

sufficient to support a conviction for first degree malice murder. Spt e. 1.ler v. 

State, 709 P.2d 202, 203-204 (Okl.Cr.1985). In Proposition II, the rrial c 1urt did 

not err in failing to sua sponte instruct on first degree manslaughter as :mch an 

instruction was not warranted by the evidence.ma:,;uiit'.1:!;'':',5'tati;,99J::E2J_J,032; 

il'.036;(Old:CCf.:1;939)J 1. See also Lev. State, 947 P.2d 535, 546 (Okl.Cr.l< ➔ S7). In 

Proposition III, we find trial counsel was not ineffective for· failing to re 1uest a 

__ ~~ .. ~_jury instruction OILfirstdegre.e __ manslaughter .. as.-such -an-insb=uc1:imt-.-ras -not 

warranted by the evidence. Workman v. State, 824 P.2d 378, 383 (Okl.Cr. l 9') 1). 

In Proposition IV, Appellant has failed to show a reasonable pro Jcbility 

that, but for counsel's failure to object to the admission of her initia.l stat :nents 

1 While I disagree with this Court's failure to adhere to precedent in Shrum, f accede to .its 
applicatforiiri this case-based upon the doctrine ofstare d~cises. Shrum, 991 P.2d at 1.037-39 
(Lumpkin, V.P.J. concurring in result). 
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made to police at the murder scene, the result of the proceeding would ] ta ve been 

different. Stric/cland v. Washington, 466 U.S. 686, 104 S.Ct. 2052, 2('64, 80 

L.Ed.2d 674 (1984); Fisher v. State, 736 P.2d 1003, 1012 (O:<l. :::1 .1987). 

Assuming arguendo, Appellant's initial statements made at the murc el' scene 

were subject to Miranda any error in admitting those statements wa.s 1Ermless 

beyond a reasonable doubt as other admissions made after the givir g of the 

Miranda warning and the waiver of those rights were properly adrni1 ted. See 

Bartell v. State, 881 P.2d 92, 99 (Okl.Cr.1994). Consequently, any J'ailur" l>y trial 

counsel to object to the admission of those initial statements did not I njudice 

Appellant and therefore is not indicative of ineffective assistance. Phillios v. State, 

989 P.2d 1017, 1044 (Okl.Cr.1999). In Proposition V, sufficient: evide1ce was 

presented to show that Appellant's statements made during the vicec,taped 

interview were made lmowingly, voluntarily and freely. Therefore, the tri 31 court 

properly admitted the stat~ments. Gilbert v. State, 951 P.2d 9 3, 111 

(Okl.Cr.1997). Further', trial counsel was not ineffective for failing to oqjec t co the 

admissibility of Appellant's statements on the grounds her stat,~men :s were 

.. coereed-by the- -failure -of--the-:police·-to ·immediately-provide ·her• with-- a-.ra:pe · 

examination and medical treatment. Finally, in Proposition VI, Appella r11 was 

. not denied a fair trial by the accumulation of error. Sharl v. State, 91: 0 P.2d 

1081, 1109 (Okl.Cr.1999). Accordingly, this appeal is denied. 

DECISION 

The Judgment and Sentence is AFFIRMED. 

3 
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£')(1/18/T I,/ 
DISTRICT COURT 

IN THE DISTRICT COURT IN AND FOR TULSA COUNTYf R L E D 
STATE OF OKLAHOMA · 

APRIL ROSE WILKENS, ) 
) 
) 
) 

AUG 2 2 2003 

6i¥A1tSf~itx:¥uf8i8b8~~K Petitioner, 

vs. 

STATE OF OKLAHOMA, 

Respondent. 

) Case No. 
) 
) 
) 
) 

ORDER DENYING 

CF 98-2173 

AMENDED APPLICATION FOR POST-CONVICTION RELIEF 

This matter coming on for consideration of the Petitioner's Application for 

Post-Conviction Relief and Amended Application for Post-Conviction-Relief. The 

Court has reviewed both of Petitioner's Applications, (the State has waived any 

response to Petitioner's Amended Application for Post-Conviction-Relief) the 

State's Response, the docket sheet, the contents of the court file, the 

Appellant's Brief in Chief and the brief of Appellee. The court has a memory of 

the conduct of the three week trial of this matter and the conduct of counsel. 

The Court being fully advised in the premises and concerns finds as a matter of 

facts and conclusions of law as follows: 

That the matter under consideration does not present any genuine issue 

of material fact requiring a formal hearing with the presentation of witnesses 

and the taking of testimony. Johnson v. State, 1991 OK CR 124, 823 P.2d 370. 

Nor does the Court need to appoint counsel for the Petitioner; nor is her 

presence required. The matter will therefore be decided on the basis of the 

pleadings and the court records. 
1 
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HISTORY OF THE PETITIONER'S CASE 

Petitioner was charged on April 29, 1998, with the felony offense of 

Murder First Degree. On May 7, 1998, an Application was filed on Petitioner's 

behalf to determine her competency. On June 15, 1998, a hearing was held 

regarding Petitioner's competency where Petitioner was found competent to 

proceed. On July 27, 1998, a preliminary hearing was held in the matter. At 

the close of evidence Petitioner was bound over for trial. On April 5, 1999, a 

jury trial was commenced in the matter. Petitioner was represented at trial by 

privately retained counsel, Chris Lyons. The three week jury trial concluded on 

April 24, 1999, when Petitioner was found guilty. The jury recommended a life 

sentence. On July 7, 1999, Petitioner was formally sentenced to life in prison. 

Petitioner was advised of her right to appeal. Petitioner perfected a direct 

appeal of her conviction where the following issues were raised on her behalf: 

I. The evidence was insufficient to sustain Appellant's conviction of 
Murder in the First Degree. 
II. The trial court committed reversible error in failing to submit a jury 
instruction on manslaughter. 
III. The jury should have received an instruction for manslaughter, 
consequently trial counsel was ineffective for failing to submit the written 
jury instruction on manslaughter. 
IV. Appellant received ineffective assistance of trial counsel when trial 
counsel failed to object to a statement made by Appellant prior to her 
Miranda warnings being read to her by law enforcement. 
V. The trial court erred in finding that Appellant has waived her rights 
and that her confession was freely and voluntarily made and trial 
counsel was ineffective in failing to present to the trial court at trial the 
fact that Appellant had been coerced into making the statement. 
VI. The trial errors complained of herein cumulatively denied Appellant's 
right to a fair trial under the United States and Oklahoma Constitution 
and therefore, her conviction and sentence must be reversed. 
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On June 6, 2001, Petitioner's conviction was affirmed by the Court of 

Criminal Appeals in an unpublished summary opinion. (See Wilkens v. State, 

F99-927) 

Petitioner has now filed this Application for Post-Conviction-Relief 

where she has alleged as grounds for relief. 

1. Petitioner was denied her Sixth amendment right to counsel because trial 

counsel's failure to investigate the Petitioner's defenses constituted ineffective 

assistance of counsel. Petitioner has amended her Application for Post

Conviction-Relief to add ineffective assistance of Appellate Counsel with respect 

to this claim. 

2. Petitioner was denied her Sixth Amendment right to counsel because 

trail counsel's failure to enter an. outstanding bench warrant for Terry Carton's 

arrest into evidence at her jury trial constituted ineffective assistance of 

counsel. Petitioner has amended her Application for Post-Conviction-Relief to 

add ineffective assistance of Appellate Counsel with respect to this claim. 

3. Petitioner was denied her Sixth Amendment right to counsel because 

trial counsel's failure to enter the results of her 28 April 1998 urinanalysis into 

evidence at her jury trial constituted ineffective assistance of counsel. 

Petitioner has amended her Application for Post-Conviction-Relief to add 

ineffective assistance of Appellate Counsel with respect to this claim. 

4. Petitioner was denied her Sixth Amendment right to counsel because 

trial counsel's failure to enter a transcript of Tulsa Police Officer Laura Fadem's 
3 
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previous in camera testimony into evidence before Petitioner's jury at 

Petitioner's April 1999, jury trail constituted ineffective assistance of counsel; 

and therefore, Petitioner's Appellate counsel's failure to raise this claim on 

direct appeal constituted ineffective assistance of appellate counsel. 

5. Petitioner was denied her sixth amendment right to counsel because trial 

counsel's failure to present testimony from a battered woman syndrome expert 

at Petitioner's April 1999 jury trial constituted ineffective assistance of counsel; 

And therefore, Petitioner's appellate counsel's failure to raise this claim on 

direct appeal constituted ineffective assistance of appellate counsel. 

6. The claims presented in propositions one through six cumulatively 

denied Petitioner her Sixth Amendment right to effective assistance of counsel 

in violation of the United States and Oklahoma Constitutions, and therefore 

her conviction and sentence should be reversed. 

FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

I 

Petitioner's Application for Post-Conviction-Relief alleges she was denied 

effective assistance of counsel during at trial and on direct appeal. The proper 

standard to measure assistance of counsel is "reasonably effective assistance". 

Strickland v, Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 

(1984). In stric/cland the Court set out the proper standards for judging 

effective assistance of counsel in a two-tier test. First, Petitioner is required to 

show that counsel's performance was deficient under prevailing professional 

norms and that but for the deficient performance the outcome of his case 
4 



would have been different. This requires a showing that counsel made errors 

so serious that counsel was not functioning as the counsel guaranteed a 

defendant under the Sixth Amendment. Second, Petitioner must show that the 

deficient performance prejudiced his defense. This requires showing that 

counsel's errors were so serious as to deprive a defendant of a fair trial, a trial 

whose result is reliable. Furthermore, a defendant must overcome the 

presumption that, under the circumstances, the challenged action might be 

considered sound strategy because this court will indulge a strong 

presumption that counsel's conduct falls within the wide range of reasonable 

professional assistance." Strickland, 466 U.S. at 689, 104 S.Ct. at 2065. See 

also Workman v. State, 824 P. 2d. 378 (Oki.Cr. 1991). 

Examination of the record reveals that Petitioner's arguments fail to 

overcome the first tier of the Strickland test. Petitioner's trial counsel acted as 

a reasonably competent attorney under the facts and circumstances of this 

case. A competency hearing was held regarding Petitioner. He obtained 

discovery materials from the State. He filed a Motion to Quash. He ordered a 

transcript of the preliminary hearing. He filed a Motion to Produce, or Examine 

or Inspect all tapes taken during the investigation of the case and to take 

copies of all physical evidence to be used at trial. Jury selection at trial lasted 

one week. Eight jurors were excused for cause. Petitioner's Attorney exercised 

eight peremptory challenges. Forty witnesses were sworn for the trial. 

Petitioner's attorney cross-examined witnesses. Petitioner's attorney called 

numerous witnesses including an expert in the field of the Battered Woman 
5 



Syndrome. A reviewing court should indulge "a strong presumption that 

counsel's conduct falls within the wide range of reasonably professional 

assistance", Strickland. 

The Oklahoma Court of Criminal Appeals elaborated further on the test 

in Cartwright v. State, 708 P.2d 592 (Okla. Cr. 1985). The Court held that 

counsel is not required to advance every argument, regardless of merit. See 

also Jones v. Eames, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983), 

and Webb v. State, 835 P.2d 115 (Okl.Cr. 1992). In fact, appellate counsel's 

refusal to raise even non-frivolous allegations is evidence of effectiveness. 

Ban/cs v. State, 810 P.2d 1286, 1290 (Okl.Cr. 1991). Petitioner's allegations of 

error fail to establish that the results of petitioner's direct appeal or the jury 

verdict of guilt beyond a reasonable doubt would have been changed. 

Petitioner's appellate counsel carefully selected legal issues to be raised 

on appeal. The Appeals Court denied relief. In Taylor v. State, 659 P.2d 362, 

365 (Okla. Cr. 1983), the Court held "lack of success is not the proper measure 

for determining the adequacy of legal representation". Petitioner's appellate 

counsel was reasonably competent. 

As the trial judge in this matter, based upon my observations of the 

conduct of trial counsel I find as a matter of law that the performance of trial 

counsel in this matter exceeded the requirements enunciated by the Supreme 

Court in Stire/eland of "reasonably effective assistance". Furthermore, I have 

examined the Appellant's Brief in Chief, filed June 9, 2000, and I find as a 

6 
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matter of law that the performance of Appellate counsel exceeded the 

requirements of Strickland. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the 

Petitioner's Application for Post-Conviction Relief is hereby denied. 

On July 14, 2003, Petitioner filed her Motion for Summary Disposition of 

Amended Application for Post-Conviction-Relief. Said Motion is denied. 

SO ORDERED this '2 I)_ day of __ ,4__,__e...-t~. -°)--1---,. _, 2003. 

~;:G~J?£~ 
DISTRICT COURT JUDGE 
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Ex1'61r )( 
. DISTRICT COUR'.l' 

IN THE DISTRICT couRT IN AND FOR TULSA fouATJL IE D 
STATE OF OKLAHOMA M/~R 2 7 Z003 

APRIL ROSE WILKENS, ) SJll.LVHOW!iS&IOH,OOUllT94fi'l!< 
STATEOfO!«A. ll/!SA<lOl!fflV ' ) 

Petitioner, ) 
) 

VS. ) Case No. CF 98-2173 
) 

STATE OF OKLAHOMA, ) 
) 

Respondent. ) 

:RESPONSE TO 
APPLICATION FOR POST-CONVICTION RELIEF 

COMES NOW the State of Oklahoma, by and through its duly elected District Attorney, 

Tim Harris, through his Assistant District Attorney, Fred J. Morgan, and in response to Petitioner's 

Application for Post-Conviction Relief states: 

HISTORY OF PETITIONER'S CASE 

Petitioner was charged on April 29, 1998, with the felony offense of Murder First Degree. 

On May 7, 1998, an Application was filed on Petitioner's behalf to determine her competency. On 

June 15, 1998, a hearing was held regarding Petitioner's competency where Petitioner was found 

competent to proceed. On July 27, 1998, a preliminary hearing was held in the matter. At the close 

of evidence Petitioner was bound over for trial. On April 5, 1999, a jury trial was commenced in the 

matter. Petitioner was represented at trial by privately retained counsel, Chris Lyons. The three 

week jury trial concluded on April 23, 1999, when Petitioner was found guilty. The jury 

recommended a life sentence. On July 7, 1999, Petitioner was formally sentenced to life in prison. 

Petitioner was advised of her right to appeal. Petitioner perfected a direct appeal of her conviction 

where the following issues were raised on her behalf: 



I. The evidence was insufficient to sustain Appellant's conviction of Murder in the First 
Degree. 
II. The trial court committed reversible error in failing to submit a jury instruction on 
manslaughter. 
ill. The jury should have received an instruction for manslaughter, consequently trial 
counsel was ineffective for failing to submit the written jury instruction on manslaughter. 
IV. Appellant received ineffective assistance of trial counsel when trial counsel failed to 
object to a statement made by Appellant prior to her Miranda warnings being read to her 
by law enforcement. 
V. The trial court erred in finding that Appellant has waived her rights and that her 
confession was freely and voluntarily made and trial counsel was ineffective in failing to 
present to the trial court at trial the fact that Appellant had been coerced into making the 
statement. 
VI. The trial errors complained of herein cumulatively denied Appellant's right to a fair 
trial under the United States and Oklahoma Constitution and therefore, her conviction and 
sentence must be reversed. 

On June 6, 2001, Petitioner's conviction was affirmed by the Court of Criminal Appeals 

in an unpublished summary opinion. (See St. v. Wilkens, F99-927) 

Petitioner has now filed this Application for Post-Conviction-Relief where she has alleged 

as grounds for relief. 

1. Petitioner was denied her Sixth amendment right to counsel because trial counsel's failure 

to investigate the Petitioner's defenses constituted ineffective assistance of counsel. 

2. Petitioner was denied her Sixth Amendment right to counsel because trail counsel's failure 

to enter an outstanding bench warrant for Terry Carton's arrest into evidence at her jury trial 

constituted ineffective assistance of counsel. 

3. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure 

to enter the results of her 28 April 1998 urinanalysis into evidence at her jury trial constituted 

ineffective assistance of counsel. 

4. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure 

to enter a transcript of Tulsa Police Officer Laura Fadem's previous in camera testimony into 



evidence before Petitioner's jury at Petitioner's April 1999, jury trail constituted ineffective 

assistance of counsel; and therefore, Petitioner's Appellate counsel's failure to raise this claim on 

direct appeal constituted ineffective assistance of appellate counsel. 

5. Petitioner was denied her sixth amendment right to counsel because trial counsel's failure 

to present testimony from a battered woman syndrome expert at Petitioner's April 1999 jury trial 

constituted ineffective assistance of counsel; And therefore, Petitioner's appellate counsel's failure 

to raise this claim on direct appeal constituted ineffective assistance of appellate counsel. 

6. The claims presented in propositions one through six cumulatively denied Petitioner her 

Sixth Amendment right to effective assistance of counsel in violation of the United States and 

Oklahoma Constitutions, and therefore her conviction and sentence should be reversed. 

ARGUMENTS AND AUTHORITIES 

PROPOSITION I 

THE RULE OF RES JUDICATA BARS REVIEW OF THOSE GROUNDS 
WHICH WERE RAISED ON DIRECT APPEAL. 

Petitioner's only issue in this Application for Post-Conviction-Relief concerns the 

effectiveness of her trial counsel. This issue was raised by the Petitioner in the direct appeal of her 

case. The Court of Criminal Appeals has held that unless an issue was inadequately raised on direct 

appeal, the doctrine of res judicata bars review of that issue on direct appeal. See Castleberry v. 

State, 590 P.2d 697 (Okla. Cr. 1979), Grimes v. State, 512 P. 2d 231 (Oki.Cr. 1973), Harrell v. State, 

493 P.2d461 (Okla. Cr. 1972), McClesky v. Zant, 499 U.S.467,111 S.Ct. 1454, (1991) and Johnson 

v. State, 823 P. 2d 370, (Oki.Cr. 1991). 

In the present case, the Petitioner has failed to indicate that these issues were inadequately 



presented on direct appeal; therefore, the Petitioner is now barred from raising these issues on Post

Conviction Relief. It is important to note that the appeals comt carefully reviewed the allegations of 

ineffectiveness of trial counsel. Three of the six propositions raised by Petitioner in her direct appeal 

involved ineffectiveness of trial counsel. The Court of Criminal Appeals stated in their summary 

opinion: 

"In Proposition II, the trial court did not err in failing to sua sponte instruct on first degree 
manslaughter as such an instruction was not warranted by the evidence. Shrum v. State, 
991 P.2d 1032, 1036 (Okl.Cr.1999).1 See also Lev. State, 947 P.2d 535,546 
(Okl.Cr.1997). In Proposition ill, we find trial counsel was not ineffective for failing to 
request a jury instruction on first degree manslaughter as such an instruction was not 
warranted by the evidence. Workman v. State, 824 P.2d 378,383 (Okl.Cr.1991). 
In Proposition N, Appellant has failed to show a reasonable probability that, but for 
counsel's failure to object to the admission of her initial statements made to police at the 
murder scene, the result of the proceeding would have been different. Strickland v. 
Washington, 466 U.S. 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984); Fisher v. State, 
736 P.2d 1003, 1012 (Okl.Cr.1987). Assuming arguendo, Appellant's initial statements 
made at the murder scene were subject to Miranda any error in admitting those statements 
was harmless beyond a reasonable doubt as other admissions made after the giving of the 
Miranda warning and the waiver of those rights were properly admitted. See Bartell v. 
State, 881 P.2d 92, 99 (Okl.Cr.1994). Consequently, any failure by trial counsel to object 
to the admission of those initial statements did not prejudice Appellant and therefore is 
not indicative of ineffective assistance. Phillips v. State, 989 P .2d 1017, 1044 
(Okl.Cr.1999). In Proposition V, sufficient evidence was presented to show that 
Appellant's statements made during the videotaped interview were made lmowingly, 
voluntarily and freely. Therefore, the trial court properly admitted the statements. Gilbert 
v. State, 951 P.2d 98, 111 (Okl.Cr.1997). Further, trial counsel was not ineffective for 
failing to object to the admissibility of Appellant's statements on the grounds her 
statements were coerced by the fai!U1'e of the police to immediately provide her with a 
rape examination and medical treatment. Finally, in Proposition VI, Appellant was not 
denied a fair trial by the accumulation of error. Short v. State, 980 P .2d 1081, 1109 
(Okl.Cr.1999). Accordingly, this appeal is denied." 

The State would submit that Petitioner is barred by res judicata from raising the issue of the 

effectiveness of trial counsel and that the Court should deny the Petitioner's Application for Post

Conviction Relief for that reason. 



PROPOSITION II 

ISSUES NOT RAISED ON APPEAL ARE BARRED BY RES 
JUDICATA FROM BEING RAISED BY POST-CONVICTION 
RELIEF. 

The Court in Harrell v. State, 493 P.2d 461 (Okla. Cr. 1972), and more recently in Jones v. 

State, 704 P .2d 1138 (Okla. Cr. 1985), has held if an issue is bypassed on direct appeal it may not 

be asserted an Application for Post-Conviction Relief. 22 O.S. 1981 §§ 1080, 1086. See also 

McC/esky v. Zant, 499 U.S. 467, 111 S.Ct. 1454, 113 L.Ed.2d 517 (1991) and Johnson v. State, 1991 

OK CR 124,823 P.2d 370. In this case Petitioner raised the issue of the effectiveness of her trial 

counsel on direct appeal. She attempts, in this Application to Post-Conviction-Relief, to raise the 

issue again regarding specific actions and inactions of her trial counsel which were not specifically 

raised on direct appeal. 

The Oklahoma CoUlt of Criminal Appeals has held that "[t]he mere fact that counsel fails to 

recognize the factual or legal basis for a claim, or fails to raise the claim despite recognizing it, is 

-
not sufficient to preclude enforcement of a procedural default. Murray v. Carrier, 477 U.S. 4 78, 106 

S.Ct. 2639, 91 L.Ed.2d 397 (1986). See Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 2497, 53 

L.Ed.2d 594 (1977)." Webb v. State, 835 P.2d 115 (Okl.Cr. 1992). 

Petitioner's issues of error could have been raised during trial or on appeal. They were not 

raised and should now be barred by res judicata. 

PROPOSITION III 

PETITIONER WAS PROVIDED EFFECTIVE ASSISTANCE 
OF COUNSEL. COUNSEL'S PERFORMANCE AT TRIAL 
WAS SUFFICIENT TO PRODUCE A RELIABLE JUST 
RESULT. APPELLATE COUNSEL IS NOT REQUIRED TO 
ADVANCE EVERY ARGUMENT, REGARDLESS OF MERIT. 



Petitioner's error alleges she was denied effective assistance of counsel during at trial and on 

direct appeal. The proper standard to measure assistance of counsel is "reasonably effective 

assistance". m Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the 

Court set out the proper standards for measuring effective assistance of counsel in a two-tier test. 

First, Petitioner is required to show that counsel's performance was deficient under prevailing 

professional norms, and that but for the deficient performance the outcome of his case would be 

different. This requires a showing that counsel made errors so serious that counsel was not 

functioning as the counsel guaranteed a defendant under the Sixth Amendment. Second, Petitioner 

must show that the deficient performance prejudiced his defense. This requires showing that 

counsel's errors were so serious as to deprive a defendant of a fair trial, a trial whose result is 

reliable. See also Workman v. State, 824 P. 2d. 378 (Oki.Cr. 1991). Furthermore, a defendant must 

overcome the presumption that, under the circumstances, the challenged action might be considered 

sound strategy because this court will indulge a strong presumption that counsel's conduct falls 

within the wide range ofreasonable professional assistance." Strickland, 466 U.S. at 689, 104 S.Ct. 

at 2065. 

Examination of the record reveals that Petitioner's arguments fail to overcome the first tier 

of the Strickland test. Petitioner's trial counsel acted as a reasonable competent attorney under the 

facts and circumstances of this case. A competency hearing was held regarding Petitioner. He 

obtained discovery materials from the State. He filed a Motion to Quash. He ordered a transcript 

of the preliminary hearing. He filed a Motion to Produce, or Examine or mspect all tapes taken 

during the investigation of the case and to take copies of all physical evidence to be used at trial. 



Jury selection at trial lasted one week. Eight jurors were excused for cause. Petitioner's Attorney 

exercised eight peremptory challenges. Forty witnesses were sworn for the trial. Petitioner's 

attorney cross-examined witnesses. Petitioner's attorney called numerous witnesses including an 

expert in the field of the Battered Woman Syndrome, A reviewing court should indulge "a strong 

presumption that counsel's conduct falls within the wide range of reasonably professional 

assistance", Strickland. 

Petitioner's argument regarding the effectiveness of her tdal counsel also fails the second 

element of Strickland, the prejudice element. Petitioner's identification of deficiencies in tdal 

counsel's performance without addressing the prejudice element is fatal to her claim of 

ineffective counsel. (See Douglas v. State, 1997 Ok CR 79, 108 P.2d 651. If each of the 

Strickland prongs are not proven, it is fatal to the claim of ineffective assistance of counsel. 

Thornburg v. State, 199 Ok CR 32,985 P.2d 1234, 1245. 1n Turrentine v. State, 1998 OK CR 

33,955 P.2d 955,970 & 971, the Oklahoma Court of Criminal Appeals stated that "when a claim 

of ineffectiveness of counsel can be disposed of on the ground of lack of prejudice, that course 

should be followed. Concerning the prejudice prong, the U. S. Supreme Court stated in 

Strickland, 

[An appellant] alleging prejudice must show that counsel's errors were so serious as to 
depdve the defendant of a fair trial, a trail whose result is reliable. "The essence of an 
effective-assistance claims is that counsel's unprofessional errors so upset the adversarial 
balance between defense and prosecution that the trial was rendered unfair and verdict 
suspect" 

Appellate counsel is also held to the Strickland test of reasonably effective assistance. The 

Oklahoma Court ofCdminal Appeals further defined the test in Cartwright v. State, 708 P.2d 592 

(Okla. Cr. 1985). The Court held that counsel is not required to advance every argument, regardless 



of merit. See also Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983), and Webb 

v. State, 835 P.2d 115 (Oki.Cr. 1992). In fact, appellate counsel's refusal to raise non-frivolous 

allegations maybe evidence of effectiveness. Banks v. State, 810 P.2d 1286, 1290 (Oki.Cr. 1991), 

and Nguyen v. State, 844 P.2d 176, 178 (Oki.Cr. 1992). 

Petitioner's appellate counsel carefully selected legal issues to be raised on appeal. The 

Appeals Court denied relie£ In Taylor v. State, 659 P.2d 362, 365 (Okla. Cr. 1983), the Court held 

"lack of success is not the proper measure for determining the adequacy of legal representation". 

Petitioner's appellate counsel was reasonably competent. Further, petitioner has failed to show that 

there is a reasonable probability that, but for counsel's error the results of the direct appeal or the jury 

verdict of guilt beyond a reasonable doubt would have been changed. 

There comes a point in the legal process, be it at the trial or appeal level, that a 

defendant/appellant has to assume responsibility for his own acts. An attorney's role is to aid or 

assist a defendant and in this capacity is in a somewhat servient role. See Strickland v. Washington, 

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Lawyers merely advise whereas judges 

decide issues. Any client that abdicates his right to make his own choices and leaves it to his 

attorney does so at his own peril. In this case, Petitioner has failed to show he was denied an appeal 

through no fault of his own. 

Respectfully submitted, 

TIM HARRIS 
DISTRICT ATTORNEY 
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DJ.MO ANO 6386 

ASSISTANT DISTRICT ATTORNEY 
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CLERK I 
IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA B 

APRIL ROSE WILKENS, 

Petitioner, 

-vs-

STATE OF OKLAHOMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
.) 
) 

No. PC-2003-1002 

ORDER AFFIRMING DENIAi, OF PQST-CQNVJCTTQN REIJEF 

I 
r 
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The Petitioner has appealed to this Court from an order of the District 

Court of Tulsa County denying her application for post-conviction relief in Case 

No. CF-1998-2173. In that case, Petitioner was convicted by ajury ofMurder in 

the First Degree and was sentenced to Life imprisonment. Petitioner appealed to 

this Court and her Judgment and Sentence was affirmed. Wilkens v. State, No. 

F-99-927 (Okl.Cr. April 3, 2001) (summary opinion, not for publication). 

In her original and amended applications for post-conviction relief filed in 

the District Court, Petitioner's propositions of. error included claims she was 

denied the right to effective assistance of trial and appellate counsel. Petitioner 

claimed trial counsel was ineffective for failing to investigate her defenses, for 

failing to introduce into evidence an outst~ding arrest warrant against the 

victim, for failing to introduce into evidence her urinalysis, for failing. to introduce 

into evidence the in camera testimony of a police officer, for failing to introduce 



into evidence the testimony of an expert on battered woman syndrome, and for 

the cumulative effect of these failures. Petitioner claimed appellate counsel was 

ineffective for failing to assert or adequately raise on direct appeal these claims 

relating to trial counsel's performance. The District Court found Petitioner had 

not overcome the first tier of the test in Strickland v. Washington, 466 U.S. 668, 

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). 

In this appeal, Petitioner contends she was denied effective assistance of 

both trial and appellate counsel. Petitioner complains her trial counsel failed to 

investigate her defenses and present critical exculpatory evidence as outlined in 

her post-conviction application filed in the District Court. Petitioner complains 

her appellate counsel failed to raise these claims on direct appeal. Petitioner 

primarily challenges the District Court's finding relating to battered woman 

syndrome ("BWS"). Petitioner complains her trial attorney failed to present 

testimony from a qualified BWS expert, and went so far as to erroneously 

represent a forensic psychologist as a BWS expert. She claims appellate 

counsel's failure to assert this issue amounts to ineffective assistance of counsel 

as found in Paine v. Massie, 339 F.3d 1194 (10th Cir. 2003). 

Initially, this Court directed the State to respond to Petitioner's post

conviction appeal. The State has filed a response, and Petitioner has filed a reply 

to the response. Records and transcripts designated by the parties have also 

been filed in this matter. 

Petitioner has failed to establish entitlement to relief ih a post-conviction 

proceeding. With the exception of her claim of ineffective appellate counsel, the 

2 
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propositions of error asserted by Petitioner in this post-conviction proceeding, 

including her claim of ineffective trial counsel, either were raised or could have 

been raised during trial or on direct appeal. All issues which were previously 

asserted are barred as res judicata, and all issues which could have been 

previously asserted a(e waived. Such issues may not be the basis of a post

conviction application. 22 O.S.2001, § 1086; Fowler v. State, 1995 OK CR 29, 

'!12, 896 P.2d 566, 569. 

To support a claim of ineffective appellate counsel, Petitioner must 

establish appellate. counsel's performance was deficient under prevailing 

professional norms, and that but for the deficient performance the outcome of 

the appeal would have been different, or she must establish that she is factually 

innocent. Strickland v. Washington, 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 

2064, 2068, 80 L.Ed.2d 674, 693, 698 (1984). Petitioner's claim that her 

appellate counsel was ineffective is without merit. Petitioner's reliance on Paine 

to support her claim of ineffective appellate counsel with regard to her BWS 

claim is misplaced. 

Contrary to the assertion of the United States Court of Appeals for the 

Tenth Circuit, this Court, in Bechtel v. State, 1992 OK CR 55, 840 P.2d 1, did not 

announce the professional standard in Oklahoma for an attorney representing a 

battered woman. See Paine v. Massie, 339 F.3d 1194, 1202-03. This Court 

cannot and would not ignore our adversarial- system of justice and dictate that 

trial counsel is required to present a criminal defense in a specified way. 

Nowhere in the Bechtel decision is effectiveness of counsel even discussed. 

3 114 



In Bechtel, this Court decided the case or controversy presented, and the 

decision must be read within that context, to-wit: whether the trial court erred in 

refusing to allow any expert testimony on the battered woman syndrome. 

Bechtel, 1992 OK CR 55 at ill, iiil14-27, 840 P.2d at 4, 6-10; Okla. Const, art. 

VII,'§§ 1, 4; see also U.S. Const. art. 111. 1 The Bechtel decision was written so 

that, on remand, the new trial in that case would be conducted in a manner 

consistent with the opinion. Bechtel, 1992 OK CR 55 at ,J46, 840 P.2d at 15. 

The standards of reasonableness discussed in the opinion were established to 

assist "the finder of fact" in measuring the accused's perceptions of danger, its 

imminence, and what actions are necessary to protect herself. Bechtel, 1992 OK 

CR 55 at '1131, 840 P.2d at 10. Such standards may be used to prepare for an 

appropriate BWS case, but were not meant to be ABA Guidelines or other 

professional standards by which an attorney's performance is measured. Cf 

Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003). 

Petitioner's complaint that appellate counsel failed to raise issue on direct 

appeal does not establish ineffectiveness. Walker v. State, 1997 OK CR 3, 114, 

933 P.2d 327, 334. Petitioner makes one specific complaint that her appellate 

counsel's performance was deficient under prevailing professional norms. She 

claims appellate counsel was ineffective for not asserting a challenge to the 

credentials of the witness presented as an expert on BWS by her retained trial 

counsel. Petitioner contends the witness · was not an expert because his 

1 This Court held that the trial court erred by refusing to allow any expert 
testimony on BWS. Bechtel is not directly applicable if a trial court does not 
exclude proffered evidence on BWS. 
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NOT PARTICIPATING 
CHARLES S. CHAPEL, Judge 
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/Case 4:02-cv-00244-TCK-SAJ Document 65 Filed in USDC ND/OK on 11/05/2007 Page 1 of 31 

IN THE UNffED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

APRIL ROSE WILKENS, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Petitioner, 

vs. 

MILLICENT NEWTON-EMBRY, 
Warden, 

Respondent. 

Case No. 02-CV-.244-TCK-SAJ 

OPINION AND ORDER 

This is a 28 U.S.C. § 2254 habeas corpus proceeding. Petitioner is a state inmate appearing 

prose. Before the Court is Petitioner's petition for writ of habeas corpus, as amended (Dkt. ## 1, 

39). Respondent has filed a response to the amended petition (Dkt. # 45). Respondent has also 

provided a partial trial transcript and copies of state court documents for the Court's use :in 

evaluating Petitioner's claims (Dkt. ## 46, 47, 48, 52). Petitioner has filed a reply (Dkt. # 50) to 

Respondent's response, and amendments and supplements to her petition and brief(Dkt. ## 12, 13, 

14, 35, 39). Also pending before the Comt are the following motions filed by Petitioner: motions 

to supplement (Dkt. ## 59, 60), and motion to file second amendment to petition for writ of habeas 

corpus (Dkt. # 62). Petitioner provided her proposed supplements and "second amendment" along 

\,'ith her motions. RespondinT:filed an objec:nonto the n:io_n_onto s11pj5Iement docke1e-das doctififent 

# 59. See Dkt. # 61. In the proposed second amendment, Petitioner asserts additional facts and 

argmnent in support of the ineffective assistance of appellate counsel claims raised as ground one. 

Accordingly, the claims asserted in the second amendment shall be adjudicated as supplements to 

the :ineffective assistance of counsel claim raised in ground one. 

For the reasons discussed below, the Court finds the petition, as amended and supplemented, 
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shall be denied. In addition, Petitioner's motions to supplement and amend her habeas corpus 

petition shall be granted. To the extent they are relevant to disposition of the issues before the 

Court, the supplements (Dkt. ## 59, 60) and second amendment, adjudicated as a supplement, (Dkt. 

# 62) have been considered by the Court in analyzing Petitioner's claims. 

BACKGROUND 

Petitioner, a college graduate with a post-graduate degree in prosthetics, met Terry Carlton 

sometime in September or October, 1995, while shopping for an automobile at the dealership owned 

by Mr. Carlton's family. They began dating in October, 1995, and became engaged two months later 

on Christmas eve. According to Petitioner, the couple traveled frequently to Dallas and also took 

trips to Jamaica and the Bahamas in the early months of the engagement. Problems in the 

relationship developed soon after the engagement, and escalated to the first instance of physical 

abuse when Mr. Carlton grabbed Petitioner by the throat in April, 1996. Further instances of 

physical abuse occurred during the following months, including attacks by Mr. Carlton on Petitioner 

while they were on vacations to Europe. The relationship and the engagement were "off and on" 

during 1996. On Valentines Day, 1997, another physical attack occurred, causing Petitioner to call 

911 and seek assistance from the police. Although the engagement was off, the parties once again 

took a vacation together to Europe in the Spring of 1997. Both parties were using drugs at this time, 

but Mr. Carlton became abusive to Petitioneratthe hotel in Greece when he ran out ofcocaine. Over 

th~~extyear, there;ere numerous incidents ofabuse and contention between the parties. -Petitioner 

filed documentation in the Tulsa County District Court for emergency protective orders on three 

different occasions, but never appeared at the hearings to obtain a protective order. In addition, 

domestic violence calls were placed to the police on numerous occasions from both Petitioner's 

2 
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home and Mr. Carlton's home. By the Spring of 1998, the parties were no longer engaged or dating, 

but they were still fighting. Petitioner admits that she tried to shoot Mr. Carlton during a violent 

episode on April 11, 1998, but the gun misfired. Further, Petitioner reports that Mr. Carlton 

continued to harass and threaten her. 

In the early morning hours of April 28, 1998, the Tulsa Police Department received a call 

of a possible shooting at 2278 East 38th Street in Tulsa, Oklahoma. Upon arriving at the scene, the 

police officers approached the house and observed a female inside the house. Petitioner opened the 

door and acknowledged to the officers that she had shot her former fiance, Terry Carlton. Petitioner 

directed the officers to the basement where the deceased victim was found. She was charged with 

first degree murder for the homicide of Terry Carlton. Petitioner was convicted by a jury in Tulsa 

County District Court, Case No. CF-98-2173, ofFirst Degree Murder. The jury recommended that 

Petitioner be sentenced to life imprisonment. On July 7, 1999, the trial judge sentenced Petitioner 

in accordance with the jury's recommendation. Petitioner was represented at trial by attorney Chris 

Lyons. 

Petitioner appealed her convictions and sentences to the Oklahoma Court of Criminal 

Appeals ("OCCA"). On appeal, Petitioner was represented by attorney Bill Zuhdi. He raised six 

(6) propositions of error as follows: 

Proposition 1: The evidence was insufficient to sustain April's conviction of murder in the 
.. - ~ _ firA!.clegree, _ C ~~-

Proposition 2: The trial court committed reversible error in failing to submit a jury 
instruction on manslaughter. 

Proposition 3: The jury should have received an instruction for manslaughter and 
consequently, trial counsel was ineffective for failing to submit the written 
jury instruction on manslaughter. 
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Proposition 4: April received ineffective assistance of trial counsel when trial counsel failed 
to object to a statement made by April prior to her Miranda warnings being 
read to her by law enforcement. 

Proposition 5: The trial court erred in fmding that April had waived her rights and that her 
confession was freely and voluntarily made and trial counsel was ineffective 
in failing to present to the trial court at trial the fact that April had been 
coerced into making the statement 

Proposition 6: The trial errors complained of herein cumulatively denied April's right to a 
fair trial under the United States and Oklahoma Constitution and therefore, 
her conviction and sentence must be reversed. 

(Dkt. # 47, Ex. A). In an unpublished summary opinion, filed April 3, 2001, in Case No. F-1999-

927, the OCCA affrnned Petitioner's conviction (Dkt. # 48, Ex. C). Nothing in the record suggests 

Petitioner filed a petition for writ of certiorari in the United States Supreme Court. 

Next, Petitioner, represented by attorney David R. Blades, 1 filed the instant habeas corpus 

action on April 2, 2002 (Dkt. # 1), raising five (5) grounds of error. Because not all of the errors 

raised had been exhausted in state court, the Court entered an Order on February 27, 2003, staying 

this matter pending the exhaustion of state remedies by Petitioner (Dkt. # 18). 

On September 9, 2003, Petitioner, appearingpro se, filed an application for post-conviction 

relief in the state district court. See Dkt. # 39, attachments. She identified the following six (6) 

grounds of error, all relating to ineffective assistance of counsel claims: 

Ground 1: 

Ground 2: 

Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to investigate the Petitioner's defenses constituted 
ineffective assistance~ of-counsel:-Furtlrer,her appellate-counsel-was · 
ineffective for failing to raise this Issue on clii:ecf appeal. . - - - . 

Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to enter an outstanding bench warrant for Terry Carlton's 

1 By Order filed May 22, 2003, attorney Blades was allowed to withdraw as attorney of 
record, and Petitioner's motion to proceed prose was granted (Dkt. # 24). 
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arrest into evidence at her jury trial constituted ineffective assistance of 
counsel. Further, her appellate counsel was ineffective for failing to raise this 
issue on direct appeal. 

Ground 3: Petitioner was denied her sixth Amendment right to counsel because trial 
counsel's failure to enter the results of her 28 April 1998 urinanalysis into 
evidence at her jury trial constituted ineffective assistance of counsel. 
Further, her appellate counsel was ineffective for failing to raise this issue on 
direct appeal. 

Ground 4: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to enter a transcript of Tulsa Police Officer Laura Fadem's 
previous in camera testimony into evidence before Petitioner's jury at 
Petitioner's April 1999, jury trial constituted ineffective assistance of 
counsel. Further, her appellate counsel was ineffective for failing to raise this 
issue on direct appeal. 

Ground 5: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to present testimony from a battered woman syndrome 
expert at Petitioner's April 1999 jury trial constituted ineffective assistance 
of counsel. Further, her appellate counsel was ineffective for failing to raise 
this issue on direct appeal 

Ground 6: The claims presented in propositions one through six [sic J cumulatively 
denied Petitioner her Sixth Amendment right to effective assistance of 
counsel in violation of the United States and Oklahoma Constitutions, and 
therefore her conviction and sentence should be reversed. 

(Dkt. # 39, attachment). The state district court denied post-conviction relief, finding that 

Petitioner's ineffective assistance of trial counsel claims failed because her trial counsel "acted as 

a reasonably competent attorney under the facts and circumstances of the case." Id. The district court 

al_so folllld that appellate _counsel's representation was not ineffective. Id. Petitioner appealed. By 

conviction relief. See Dkt. # 47, Ex. E. 

On August 18, 2004, Petitioner filed her notice of exhaustion of state court remedies and an 

amended habeas corpus petition, alleging the following grounds of error: 

5 
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Ground 1: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to properly investigate her defense constituted ineffective 
assistance of counsel. Further, appellate counsel was ineffective for failing 
to raise this claim on direct appeal. 

Ground 2: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to request a jury instruction for manslaughter rose to the 
level of ineffective assistance of counsel. 

Ground 3: Petitioner was denied her Sixth Amendmeni: right to counsel because trial 
counsel's failure to present an outstanding Tulsa County bench warrant for 
Terry Carlton's arrest constituted ineffective assistance of counsel. Further, 
appellate counsel was ineffective for failing to raise this claim on direct 
appeal. 

Ground 4: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to present the results of her 28 April 1998 urinalysis 
constituted ineffective assistance of counsel. Further, appellate counsel was 
ineffective for failing to raise this claim on direct appeal 

Ground 5: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to present a transcript of Tulsa Police Officer Laura 
Fadem' s previous in camera testimony constituted ineffective assistance of 
counsel. Further, appellate counsel was ineffective for failing to raise this 
claim on direct appeal. 

Ground 6: Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to present testimony from a qualified battered woman 
syndrome expert constituted ineffective assistance of counsel. Further, 
appellate counsel was ineffective for failing to raise this claim on direct 
appeal. 

Ground 7: 

-- --

-Petitioner was denied her Sixth Amendment right to counsel because trial 
counsel's failure to object to a statement made by her prior to her Miranda 
warnin_gs being read to her constituted ineffective assistance of counsel. 

Ground 8: Petitioner was denied her Sixth Amendment -rigliffo counsef Decause trial -
counsel's failure to present to the trial court the fact that she had been 
coerced into making a statement constituted ineffective assistance of counsel. 

(Dkt. ## 34, 39). Respondent filed a response to the petition, as amended (Diet. # 45), contending 

that grounds 1, 3, 4 and 5 are procedurally barred. Respondent also argues that Petitioner is not 
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entitled to relief on any of her claims of ineffective assistance of trial and appellate counsel. 

Petitioner filed a reply (Dkt. # 50), and has supplemented her arguments with briefs, supplements 

and amendments (Dkt. ## 12, 13, 14, 35, 39, 59, 60, 62). 

ANALYSIS 

A. Exhanstion/Evidentiary Hearing 

As a preliminary matter, the Court must determine whether Petitioner meets the exhaustion 

requirements of 28 U.S.C. § 2254(b) and (c). See Rose v. Lundy. 455 U.S. 509, 510 (1982). 

Respondent concedes (Dkt. # 45 at 2), and the Court agrees, that the exhaustion requirement of 28 

U.S. C. § 2254(b) is satisfied in this case. 

In addition, the Court finds that Petitioner is not entitled to an evidentiary hearing. See 

Michael Williams v. Taylor, 529 U.S. 420 (2000). 

B. Claims adjudicated by OCCA 

The Antiterrorism and Effective Death Penalty Act ("AEDP A") provides the standard to be 

applied by federal courts reviewing constitutional claims brought by prisoners challenging state 

convictions. Under the AEDP A, when a state court has adjudicated a claim a petitioner may obtain 

federal habeas relief only if the state decision "involved an unreasonable application of clearly 

establishedFedera11aw, as determined by the Supreme Court of the United States" or "was based 

.. on an unreasonable determination of the facts in light of the evidence presented in the State court 

proceeding." See 28 u.s:c. § 2254(d); Williams v. Tay1or, 529U.S. 36:[,'4'02 (2000); Neiffv .. 

Gibson, 278 F.3d 1044, 1050-51 (10th Cir. 2001). Whenastatecourtappliesthe correct federal law 

to deny relief, a federal habeas court may consider only whether the state court applied the federal 

law in an objectively reasonable manner. See Bell v. Cone, 535 U.S. 685, 699 (2002); Hooper v. 
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Mullin, 314 F3d 1162, 1169 (10th Cir. 2002). Furthermore, the "determination ofa factual issue 

made by a State court shall be presumed to be correct. The applicant shall have the burden of 

rebutting the presumption ofcorrectness by clear and convincing evidence." 28 U.S. C. § 2254( e )(1). 

In this case, the OCCA adjudicated Petitioner's claims on direct appeal or in post-conviction 

proceedings. Therefore, to the extent Petitioner's claims are not procedurally barred, those claims 

shall be reviewed pursuant to § 2254( d). 

1. Omission of jury instruction for manslaughter (ground 2) 

In her ground two claim, Petitioner contends that her trial counsel was constitutionally 

ineffective because he did not request an instruction allowing the jury to find her guilty of 

manslaughter (Dkt. # 2 at 14), This issue was rejected by the OCCA on direct appeal.2 Oklahoma's 

manslaughter statute provides: 

Homicide is manslaughter in the first degree in the following cases: 

1. 'When perpetrated without a design to effect death by a person while engaged 
in the commission of a misdemeanor. 

2. When perpetrated without a design to effect death, and in a heat of passion, 
but in a cruel and unusual manner, or by means of a dangerous weapon; unless it is 
committed under such circumstances as constitute excusable or justifiable homicide. 

3. When perpetrated unnecessarily either while resisting an attempt by the 
person killed to commit a crime, or after such attempt shall have failed. 

Okla. Stat. Ann. tit. 21, § 711. Further, under Oklahoma law, "all lesser forms of homicide are 
--------

necessarily included and instructions on lesser forms of homicide shoulcl be administered if they-are -

' Petitioner raised two related issues on direct appeal: (1) the trial comt committed 
reversible error in failing to submit a jury instruction on manslaughter (proposition two); and (2) the 
jury should have received an instruction for manslaughter and consequently, trial counsel was 
ineffective for failing to submit the writtenjuryinstrL1ction onmanslaughter (proposition three). See 
Dkt. # 47, Ex. A. 
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supported by the evidence." Shrum v. State, 991 P.2d 1032, 1036 (Okla. Crim. App. 1999). Citing 

Shrum, the OCCA found that "the trial court did not err in failing to sua sponte instruct on first 

degree manslaughter as such an instruction was not warranted by the evidence." See Dkt. # 48, Ex. 

C at 2. The OCCA further deterruined that trial counsel was not ineffective for failing to request a 

jury instruction on first degree manslaughter "as such instruction was not warranted by the evidence. 

Workman v. State, 824 P.2d 378,383 (Okl.Cr. 1991)." Id. 

Petitioner is not entitled to habeas corpus relief on her claim of ineffective assistance of 

counsel unless she establishes that the OCCA's adjudication of this claim was an unreasonable 

application of Supreme Court precedent. The Court notes that the Supreme Court has not 

recognized a constitutional right to a lesser-included offense instruction in a non-capital case.3 

Furthermore, to establish that her counsel was constitutionally ineffective for failing to request a 

lesser-included offense at her trial, Petitioner must show that her counsel's performance was 

deficient and that the deficient performance was prejudicial. Strickland v. Washington, 466 U.S. 

668, 687 (1984); Osborn v. Shillinger, 997 F.2d 1324, 1328 (10th Cir. 1993). Petitioner must 

establish the first prong by showing that her counsel performed below the level expected from a 

reasonably competent attorney in criminal cases. Stricklan!:!, 466 U.S. at687-88. There is a "strong 

presumption that counsel's conduct falls within the range ofreasonable professional assistance." Id. 

at 688. In making this deterruinatim1_,a court mu_st "judge ... [a] couusel's challenged conduct on 
-------=----:..::.....:..::, ___ -

3 The Tenth Circuit Court of Appeals has held that the failure of a state court to instruct on 
a lesser included offense in a noncapital case never raises a federal constitutional question. Lujan 
v. Tansy, 2 F.3d 1031, 1036 (10th Cir. 1993). Tenth Circuit precedent establishes a rule of 
"automatic non-reviewability" for claims based on a state court's failure, in a non-capital case, to 
give a lesser included offense insh·uction. Dockins v. Hines, 374 F.3d 935, 938 (10th Cir. 2004) 
(stating that neither the Tenth Circuit nor the United States Supreme Court has ever recognized a 
federal constitutional right to a lesser included offense instruction in non-capital cases). 

9 
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the facts of the particular case, viewed as of the time of counsel's conduct." Id. at 690. Moreover, 

review of counsel's perfo1mance must be highly deferential. "[I]t is all too easy for a court, 

examining counsel's defense after it has proved unsuccessful, to conclude that a particular act or 

omission of counsel was unreasonable." Id. at 689. To establish the second prong, Petitioner must 

show that this deficient performance prejudiced the defense, to the extentthat "there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding would have 

been different. A reasonable probability is a probability sufficient to undermine confidence in the 

outcome." Id. at 694; see also Sallahdin v. Gibson, 275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. 

Ward, 179 F.3d 904, 914 (10th Cir. 1999). Failure to establish either prong of the Strickland 

standard will result in denial ofrelief. Id.; Hatch v. Oklahoma, 58 F.3d 1447, 1457 (10th Cir.1995). 

In this case, the failure of Petitioner's trial counsel to request a first degree manslaughter 

instruction was neither objectively unreasonable nor prejudicial to Petitioner under the first and 

second prongs of Strickland, because no evidence was introduced at trial supporting a first degree 

manslaughter instruction. There was no evidence that, when she killed Terry Carlton, Petitioner was 

conunitting a misdemeanor, acting in the heat of passion but without a design to cause death, or was 

resisting an attempt by the victinl to conunit a crinle or after such an attempt failed. The OCCA's 

adjudication-of this claim was neither contrary to, nor an unreasonable application of Supreme Court 

law, see 2~_U.S.C. § J254(d)(1), when it concluded that trial counsel was not ineffective because 

the jury imtruction was not warranted by the evidence. Accordingly, Petitioner is iiofeiifitled to 

habeas corpus relief on her ground two claim. 

2. Failure to present qualified battered woman syndrome expert (ground 6) 

In her sixth ground for relief Petitioner asserts that her trial counsel's failure to present 
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testimony from a qualified battered woman syndrome ("BWS") expert constituted ineffective 

assistance of counsel. She further claims that her appellate counsel was ineffective for failing to raise 

this claim on direct appeal. This claim was raised for the first time in post-conviction proceedings. 

Afterreviewing the merits, the state district court specifically found that Petitioner did not overcome 

the first prong of the /,trickland standard. On post-conviction appeal, the OCCA stated: 

In this appeal, Petitioner contends she was denied effective assistance ofboth 
trial and appellate counsel. ... Petitioner primarily challenges the District Court's 
finding relating to battered woman syndrome ("BWS"). Petitioner complains her trial 
attorney failed to present testimony from a qualified BWS expert, and went so far as 
to erroneously represent a forensic psychologist as a BWS expert. She claims 
appellate counsel's failure to assert this issue amounts to ineffective assistance of 
counsel as found in Paine v. Massie, 339 F.3d 1194 (10th Cir. 2003) .... 

Petitioner has failed to establish entitlement to relief in a post-conviction 
proceeding. With the exception of her claim of ineffective appellate counsel, the 
propositions of error asserted by Petitioner in this post-conviction proceeding, 
including her claim of ineffective trial counsel, either were raised or could have been 
raised during trial or on direct appeal .... 

Petitioner's claim that her appellate counsel was ineffective is without merit. 
Petitioner's reliance on Paine to support her claim of ineffective appellate counsel 
with regard to her BWS claim is misguided. 

Contrary to the assertion of the United States Court of Appeals for the Tenth 
Circuit, this Court, in Bechtel v. State, 1992 OK CR 55, 840 P.2d 1, did not announce 
the professional standard in Oklahoma for an attorney representing a battered woman. 
See Paine v. Massie, 339 F.3d 1194, 1202-03. This Court cannot and wouldnot ignore 
our adversarial system of justice and dictate that trial counsel is required to present 
a criminal defense in a specified way. Nowhere in the Bechtel decision is 
effectiveness of counsel even discussed .... 

Petitioner's complaint that appellate-counseflailed to raise [thisfissue on 
direct appeal does not establish ineffectiveness. Walker v. State, 1997 OK CR 3, , 14, 
933 P.2d 327, 334. Petitioner makes one specific complaint that her appellate 
counsel's performance was deficientunderprevailingprofessionalnorms. She claims 
appellate counsel was ineffective for not asserting a challenge to the credentials of the 
witness presented as an expert on BWS by her retained trial counsel. Petitioner 
contends the witness was not an expert because his testimony was not consistentwith 
writings by Dr. Lenore Walker in her book The Battered Woman Syndrome, 2nd Ed. 

11 
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(New York: Springer Publishing Company, 2000). 

At trial, both counsel for Petitioner and the prosecutor acknowledged that the 
witness was an expert. The witness is a board certified psychologist in Oklahoma, and 
testified that he had extensive experience with BWS. As the District Court found, 
Petitioner has not established that any failure by her appellate counsel, to raise or 
adequately challenge the status of the witness as an expert in this case, caused 
counsel's performance to be deficientunderprevailing professional norms. Strick/and, 
supra. 

Dkt. # 47, Ex.Eat 3-5. 

Relying on Paine v. Massie, 339 F.3d 1194 (10th Cir. 2003), Petitioner asserts that her trial 

attorney was ineffective because the "expert" he presented in her defense was a forensic psychologist 

and not qualified to render B WS testimony. She contends that the expert's testimony was erroneous 

aboutBWS and inaccurate about Petitioner. Further, he was not a qualified BWS expert "because his 

degree of experience working with and studying battered women does not amount to expertise." Dkt. 

# 50 at 45. Petitioner asserts that he did little to educate her jury about her circumstances . .1.4.. at 36-

50. To support her position, Petitioner quotes extensively from the writings of Dr. Lenore Walker,4 

the "defmitive battered woman syndrome authority cited by many courts." Dkt. # 39 at 21-25. 

Respondent contends that trial counsel committed no error because he did provide ameaningfulBWS 

defense. 

A review of the record reveals that Petitioner's claim is without merit. Petitioner's trial 

attorney presented Dr. John Call, a board certified forensic psychologist, as an expert witness to 

support Petitioner's BWS claim. Dr. Call described his traininf ediicationaiicfexperience relatiiig 

to BWS, as follows: 

4 Although Petitioner challenges her attorney's use of a forensic psychologist as an expert, 
the Court notes that, according to Petitioner, Dr. Walker is also a forensic psychologist as well as 
a clinical psychologist. See Dkt. # 39 at 21 n. 2. 

12 
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Q: 

A: 

Can you give us a brief history of your involvement with that area of your clinical 
practice and training and education in that area, please, sir. 

Well, first off, as a state officer, and as a member of the Board of Directors of the 
Department of mental Health, I and six other members of the Board are directly 
responsible for all state certified and contracted domestic violence facilities in the 
State of Oklahoma. 

Next, I have personally been involved in the treatment of battered women, and have 
also been involved in the analysis of battered women who kill the alleged batterer. 

And right now I'm involved in four cases of an individual -- of individuals where 
there's a battering women's syndrome issue; this case for the defense, two other cases 
where there was a homicide, where I am consultant with the prosecution, the district 
attorneys, and then another case where I'm working with the district attorneys where 
there was an individual who was kidnapping a battered woman. 

Q: All right. And, Dr. Call, in relation to the battered women's experiences that you've 
had, have you diagnosed those situations as well, sir? 

A: Yes. Do you mean diagnose in terms of using our diagnostic manuals? 

Q: Yes. 

A: Yes. 

Tr. Trans. Vol. 15 at 2806-07. Dr. Call also testified that he has been certified in various courts as 

an expert in the areas discussed. Id. at 2808. Without objection from the State, the trial court accepted 

Dr. Call as an expert. Id. 

Dr. Call provided the jury with a detailed explanation ofBWS. See Tr. Trans. 15 at 2815-17. 

He further testified that Petitioner exhibited the following BWS symptoms: (1) actual physical 

evidence-of being battered; (2) evidenceorphysicaltrauma over-aperfod ofnine;-(3) fear and 

apprehension regarding the battering; ( 4) increasing isolation from friends, family, and work with 

resulting loss of support from those outside sources; (5) difficulty in following through with 

protective orders; ( 6) traumatic bonding; and (7) classic BWS pattern of complaining to friends and 

13 
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others but not leaving the batterer. Id. at 2819-26. Dr. Call concluded his direct examination 

testimony by opining that, "The defendant's descriptions of the events of the early morning of April 

28th, 1998, are consistent with other similar reports about the couple's battering relationship, audit's 

my opinion that the balance of th.e data supports the conclusion that the Defendant was psychotic at 

the time of the shooting, believed she was in danger, and believed that her use of force was justified." 

Jd. at 2852. 

The jury did not accept the BWS defense. However, the jury's finding of guilt was not a result 

of trial counsel's failure to present an expert in support of her BWS claim. In the Paine case, the 

defendant's trial attorney failed to ask his defense psychologist expert to explain BWS, and did not 

attempt to present the witness as a BWS expert. Paine, 339 F.3d at 1200-02. Accordingly, the Tenth 

Circuit found, "[C]ounsel's failure to offer BWS testimony to provide context for the jury on the 

reasonableness of Ms. Paine's subjective fear amounts to objectively unreasonable performance." Id. 

at 1202. Contrary to defense counsel's performance in the Paine case, Petitioner's defense counsel 

presented Dr. Call as a BWS expert and elicited testimony concerning both the symptoms ofBWS 

and his assessment ofhow the experiences of Petitioner, as a battered woman, impacted her state of 

mind at the time of the killing. This Court finds that trial counsel's performance in presenting Dr. Call 

as a BWS expert witness was not constitutionally deficient performance under the mandate of 

_____ Strickland. According])', her appeHate coun_sel was_:1-otineff:~tive for failing to raise this issue on 

direct appeal. The OCCA' s fmding was not an umeasonable application of Supreme Court law ;-ancI 

Petitioner is not entitled to relief on this issue. 

3. Failure to object to admission of statements made prior to Miranda5 warnings 

5 Miranda v. Arizona, 384 U.S. 436 (1966). 
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(ground 7) 

In her seventh claim for habeas relief, Petitioner contends that her trial counsel was ineffective 

because he failed to object to the admission into evidence of a statement she made to police upon 

their arrival at the crime scene. At issue is the admission of the following testimony by Tulsa police 

Officer Lawson, describing the investigating officers' initial contact with Petitioner upon arriving at 

the crime scene: 

Q: At the time that you saw the female on the inside on the stairs, what did you all do? 

A: We yelled, "Police officers. Open the door." 

Q: What happened'? 

A: She came down and opened the door. And when she opened the door, we was all 
standing there looking at the person for a second, and then I believe it was Officer 
Gann said, "We're responding here to a shooting." And she was standing there 
nodding her head. And at that point I asked her, "Did you shoot him?" She said, 
"Yes." I said, "Where is the gun?" She said, "It's downstairs." Then I asked her, I 
said, "Where is he?" And she said, "Downstairs." 

Tr. Trans. Vol. VII at 1349. It is uncontested that Petitioner had not been read her Miranda rights 

before she responded to the above described questions from Officer Lawson. Petitioner maintains that 

her statements were improperly admitted because Miranda warnings should have been given before 

any questioning by law enforcement, and that her trial attorney was ineffective for failing to object 

to their admission. She also claims that any statements made by her following the "unlawfully 

_ cl>!flinecl fesponse,''~incfoc!ingsfatemeiiis mai:le [!fterbeiri~givenaMfranilawaiiling~should h~Ve __ _ 

been quashed. See Dkt. # 39 at 31. Rejecting this claim on direct appeal, the OCCA found: 

In Proposition IV, appellant has failed to show a reasonable probability that, but for 
counsel's failure to objectto the admission of her initial statements made to police at 
the murder scene, the result of the proceeding would have been different Strickland 
v. Washington, 466 U.S. 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984); Fisher 
v. State, 736P.2d 1003, 1012 (Okl. Cr. 1987).Assumingarguendo, Appellant's initial 
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statements made at the murder scene were subject to Miranda any error in admitting 
those statements was harmless beyond a reasonable doubt as other admissions made 
after the giving of the Miranda warning and the waiver of those rights were properly 
admitted. See Bartell v. State, 881 P.2d 92, 99 (Old. Cr. 1994). Consequently, any 
failure by trial counsel to object to the admission of those initial statements did not 
prejudice Appellant and therefore is not indicative of ineffective assistance. Phillips 
v. State, 989 P.2d 1017, 1044 (Old.Cr. 1999). 

Dkt. # 48, Ex.Cat 2-3. 

Miwda warnings are due only when a suspect being interrogated by police is "in custody." 

See Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (officer's obligation to administer Miranda 

warnings attaches "only where there has been such a restriction on a person's freedom as to render 

him 'in custody"'). Police failure to honor Miranda rights does not result in suppression of a 

voluntary statement made in a noncustodial setting. Respondent contends that Petitioner was not in 

custody at the time she made the statements at issue (Dkt. # 45 at 31-2). Accordingly, their admission 

was not a violation of Miranda, and Petitioner's trial attorney was not ineffective for failing to 

challenge admission of the statements. The Court agrees. The initial questioning by police officers 

upon arriving at the door of the victim's home fell short of placing Petitioner "in custody" for 

purposes of triggering Miranda. Custodial interrogation means "questioning initiated by law 

enforcement officers after a person has been taken into custody or otherwise deprived of his freedom 

ofactioh in any significant way." Miranda v. Arizona, 384 U.S. 436,444 (1966). The police were 

investigating a phone report of a possible shooting, and did not yet know if a crime had been 

---

committed when Petitioner answered the door. 

In Missouri v. Seibert, 542 U.S. 600 (2004), a case relied upon by Petitioner,6 the defendant 

' In her amended brief in support of the habeas corpus petition (Dkt. # 39), Petitioner 
incorporates by reference the authority cited and arguments made in her supplement to Petitioner's 
reply filed in the OCCA. See Dkt. # 39 at 32. Although the referenced supplement to Petitioner's 
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was arrested and taken to the police station where she was questioned for 30 to 40 minutes before 

being given a Miranda warning, Seiber!, 542 U,S, at 604-05. The Supreme Conrtfound that the late 

recitation of warnings, after interrogation and an "unwarned" confession, did riot comply with 

Miranda's waining requirement, thus rendering the postwarning statements inadmissible. Id. at 601. 

The Seibert case is easily distinguishable from Petitioner's case, hi Seibert, the police intentionally 

employed the technique of interrogating in successive, unwarned and warned phases. The officers 

conducted a two-stage interrogation, purposely obtaining a confession pre-waming, then reading the 

Miranda warning and asking Seibert to repeat the incriminating statements. Further, all questioning 

took place at the police station after Seibert was arrested for the murder of her son. hi Petitioner's 

case, the officers were not certain that a crime had occurred when they approached Mr. Carlton's 

home and Petitioner answered the door. Petitioner was not in custody when she initially told the 

police officers that she had shot the victim. Shortly after police entered the house, Petitioner was read 

her Miranda rights and continued telling her version of the facts, 

This Court finds that the initial statement by Petitioner that she shot the victim was not made 

during a custodial interrogation and was admissible even though made prior to a Miranda warning. 

Petitioner's counsel was not ineffective for failing to challenge the admissibility of the statement, and 

the OCCA's ruling was not an unreasonable application of Supreme Court law. 28 U.S.C. § 2254, 

Accordingly, no habeas relief is available on this claim. 
--~ 

-

4. - Failure to object to coerced-statements to police (ground Sf 

hi her eighth ground for relief, Petitioner claims her trial counsel was ineffective for failing 

reply does not contain a specific citation to the Seibert case, it is clear she was referring to Seibert 
as the June 28, 2004, United States Supreme Court case reported in the Tulsa World article attached 
to the pleading. Dkt. # 39, attachment. 
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to object to the admission of her videotaped statement to police. Although her statement was made 

following a Miranda warning, Petitioner contends it was coerced because the police would not talce 

her for a rape exam until she taped her statement (Dkt. # 39 at 33-34). Rejecting this claim on direct 

appeal, the OCCA stated: 

Jn Proposition V, sufficient evidence was presented to show that Appellant's 
statements made during the videotaped interview were made knowingly, voluntarily 
and freely. Therefore, the trial court properly admitted the statements. Gilbertv. State, 
951 P.2d 98, 111 (Okl.Cr.1997). Further, trial counsel was not ineffective for failing 
to object to the admissibility of Appellant's statements on the grounds her statements 
were coerced by failure of the police to immediately provide her with a rape 
examination and medical treatment. 

See Dkt. # 48, Ex. C at 3. 

The state appellate court's finding that Petitioner's videotaped interview was made 

"knowingly, voluntarily and freely" is entitled to a presumption of correctness under the standards 

of28 U.S.C. § 2254(e)(l). Petitioner bears the burden of overcoming the presumption by clear and 

convincing evidence. See Trice v. Ward, 196 F.3d 1151, 1169-70 (10th Cir. 1999). Petitioner has not 

produced clear and convincing evidence to rebut the finding that her videotaped statement was 

voluntary. Courts look to the totality of circumstances to determine whether a confession was 

voluntary, including factors such as the length of the interrogation, its location, its continuity, the 

defendant's maturity, physical condition andmentalhealth and the possible failure of police to advise 

the defendant of her Miranda rights.' See Withrow v. Williams, 507 U.S. 680, 693-94 (1993) and 

cases cited therein; see also Mitchell v. Gi6soii;-262 F.3clT036, 1059THJfli Cir. 2001fThe taped 

7 The record contains a copy of the Tulsa Police Department's written notification of 
Miranda rights and Petitioner's signed waiver of such rights indicating she was willing to answer 
questions. See Dkt. # 52, State's Ex. 68. Jn addition, the videotape begins with Petitioner 
acknowledging that she waives her Miranda rights. See Dkt. # 46, State's Ex.# 69. 
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interrogation itself reveals no action by the interviewing police officer that would support a finding 

of coercion sufficient to overcome Petitioner's understanding ofher Miranda warnings. A review of 

the entire record and the totality of the circumstances also convinces this Court that the videotaped 

statement was not coerced. Accordingly, Petitioner's trial counsel was not ineffective for failing to 

challenge the admission of the videotaped statement at trial. Further, the OCCA's fmdings on this 

issue were not based on an unreasonable determination of the facts in light of the evidence presented, 

nor did they involve an unreasonable application of clearly established federal law, as determined by 

the Supreme Court. 28 U.S.C. § 2254(d). Habeas relief shall not be granted on this issue. 

C. Procedural Bar (grounds 1, 3, 4, and 5) 

The record confirms that the issues raised in Petitioner's first, third, fourth and fifth grounds 

were not presented to the OCCA on direct appeal. These claims were raised for the first time in 

Petitioner's post-conviction proceedings. In its order affirming the district court's denial of post

conviction relief; the OCCA stated: 

Petitioner has failed to establish entitlement to relief in a post-conviction proceeding. 
With the exception of her claim of ineffective appellate counsel, the propositions of 
error asserted by Petitioner in this post-conviction proceeding, including her claim of 
ineffective trial counsel, either were raised or could have been raised during trial or 
on direct appeal. All issues which were previously asserted are barred as res judicata, 
and all issues which could have been previously asserted are waived. Such issues may 
not be the basis of a post-conviction application. 22 O.S. 2001, §- 1086; Fowler v. 
State, 1995 OK CR 29, ,I2, 896 P.2d 566, 569. 

The doctrine of procedural default prohibits a federal court from considering a specific habeas 

claim where the state's highest court declined to reach the merits of that claim on independent and 

adequate state procedural grounds, unless a petitioner "demonstrate[ s] cause for the default and actual 

prejudice as a result of the alleged violation of federal law, or demonstrate[ s J that failure to consider 
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the claim[ J will result in a fundamental miscaniage of justice." Coleman v. Thompson, 501 U.S. 

722, 724 (1991); see also Maes v. Thomas, 46 F.3d 979, 985 (10th Cir. 1995); Gilbert v. Scott, 941 

F.2d 1065, 1067-68 (10th Cir. 1991). "A state court finding of procedural default is independent if 

it is separate and distinct from federal law." Maes, 46 F.3d at.985. A finding of procedural default 

is an adequate state ground if it has been applied evenhandedly "'in the vast majority of cases."' Id. 

(quoting Andrews v. Deland, 943 F.2d 1162, 1190 (10th Cir. 1991)). The Tenth Circuit has 

recognized that, "Oklahoma's procedural rule barring post-conviction relief for claims petitioner 

could have raised on direct appeal constitutes an independent and adequate ground" barring federal 

habeas corpus review. Shenill v. Hargett, 184 F.3d 1172, 1175 (10th Cir. 1999). 

Applying the principles of procedural bar to this case, the Court concludes that Petitioner's 

first, third, fourth and fifth grounds for relief are procedurally barred. The OCCA 's procedural bars, 

based on Petitioner's failure to raise grounds one, three, four and five on direct appeal are 

"independent" state grounds because state law provided "the exclusive basis for the state court's 

holding." Maes, 46 F.3d at 985. Additionally, the procedural bars imposed on these four claims were 

based on "adequate" state grounds sufficient to bar the claims on federal habeas corpus review. See 

Steele v. Young. 11 F.3d 1518, 1522 (! 0th Cir. 1993) The OCCA routinely bars claims that could 

have been but were not raised on appeal. 

When the underlying claim is ineffective assistance of counsel, the Tenth Circuit Court of 

Appeals has recognized that countervailing concerns may justify anexceptioii to tliegenefal ruliiof 

procedural default. Brecheen v. Reynolds, 41 F.3d 1343, 1363 ( citing Knnmelrnan v. Momson, 477 

U.S. 365 (1986)). The unique concerns are "dictated by the interplay of two factors: the need for 

additional fact-finding, along with the need to pennit the petitioner to consult with separate counsel 
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ii 

on appeal in order to obtain an objective assessment as to trial counsel's performance." ld. at 1364 

(citing Osborn v. Shillinger, 861 F.2d 612, 623 (10th Cir. 1988)). The Tenth Circuit explicitly 

narrowed the circumstances requiring imposition of a procedural bar on ineffective assistance of 

counsel claims first raised collaterally in English v. Cody, 146 F.3d 1257 (10th Cir. 1998). 1n 

English, the circuit court concluded that: 

Kimmelman, Osborn, andBrecheenindicatethatthe Oklal10ma bar will apply in those 
limited cases meeting the following two conditions: trial and appellate counsel differ; 
and the ineffectiveness claim can be resolved upon the trial record alone. All other 
ineffectiveness claims are procedurally barred only if Oklahoma's special appellate 
remand rule for ineffectiveness claims is adequately and evenhandedly applied. 

Id. at 1264 ( citation omitted). 

After reviewing the record in the instant case in light of the factors identified in English, the 

Court concludes that the procedural bar imposed by the state courts is based on adequate grounds to 

preclude federal habeas review. Petitioner was represented at trial by attorney Chris Lyons. On 

appeal, Petitioner was represented by Bill Zuhdi. For purposes of the first requirement identified in 

English, the Court finds that Petitioner had the opportunity to confer with separatt, counsel at trial and 

on appeal. The second English factor requires that the claims could have been resolved either "upon 

the trial record alone" or after adequately developing a factual record through some other procedural 

mechanism. -rd. at 1263°64: Even if Petitioner's claims in this case could not all be resolved on the 

trial record alone, Petitioner h~s not alleged that ~e_Oklah()tn~ ren1and_procedure, as provided by 

Rule 3:1 {of the Oklahoma Court of Criminal Appeals, -was -inadequate-to allow her to supplenient-

the record on her ineffective assistance of counsel claims. See Hooks v. Ward, 184 F.3d 1206, 1217 

(10th Cir. 1999) ( once the state pleads the affirmative defense of an independent and adequate state 

procedural bar, the burden shifts to the petitioner to make specific allegations as to the inadequacy 
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of the state procedure). Although Respondent has alleged an independent and adequate procedural 

bar, Petitioner has not put the adequacy of Oklahoma's remand procedure at issue. As a result, she 

cannot demonstrate that Oklahoma's procedural bar is inadequate and her claims of ineffective 

assistance of trial counsel are procedurally barred. 

This Courtmaynot consider Petitioner's procedurally barred claims unless she is able to show 

"cause and prejudice" for the default, or demonstrate that a fundamental miscarriage of justice would 

result ifher claim is not considered. See Coleman, 501 U.S. at 750; Demarest v. Price; 130 F .3d 922, 

941-42 (10th Cir. 1997). The cause standard requires a petitioner to "show that some objective factor 

external to the defense impeded counsel's efforts to comply with the State's procedural rule." 

Murray v. Carrier, 477 U.S. 478, 488 (1986). Examples of such external factors include the 

discovery of new evidence, a change in the law, and interference by state officials. Id. As for 

prejudice, a petitioner must show "'actual prejudice' resulting from the e1rors of which he 

complains." United States v. Frady. 456 U.S. 152, 168 (1982). A "fundamental miscarriage of 

justice" instead requires a petitioner to demonstrate that he is "actually innocent" of the crime of 

which he was convicted. McCleskey v. Zant, 499 U.S. 467,494 (1991). 

Cause and Prejudice 

In both state post~c6nviction proceedings and this habeas corpus matter,-Petitioner combines 

~~ her ineffective assistance of ~~o_unsel claims in grounds~ne, three, four and five with a statement 

that, "Appellate counsel was ineffective for failing to raise claims I, IICN,- v,-ancCVI' on -direct ___ _ 

appeal." See Dkt. # 34 at 2. The Court will construe Petitioner's succinct mention of appellate 

' Claim Six was addressed on the merits by the state appellate court, and the OCCA's 
decision was analyzed in Section B.2. above. 
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counsel liberally, and interpret the statement as an argument that her procedural default is attributable 

to ineffective assistance of appellate counsel. 

It is well established that, in certain circumstances, counsel's ineffectiveness can constitute 

"cause" sufficient to excuse a state prisoner's procedural default. See Murray v. Carrier, 477 U.S. 

478, 488-89 (1986). However, the assistance provided by appellate counsel must rise to the level of 

a constitutional violation under the two-pronged standard established in Strickland. Petitioner must 

demonstrate that her counsel's perfom1ance was deficient and that the deficient performance was 

prejudicial. Strickland, 466 U.S, at 687; Hickman v. Spears, 160 F.3d 1269, 1273 (10th Cir. 1998). 

In assessing an ineffective assistance of appellate counsel claim, the Tenth Circuit Court of Appeals 

has held that "the relevant questions are whether appellate counsel was 'objectively unreasonable' 

in failing to raise these . . . claims on direct appeal and, if so, whether there is a 'reasonable 

probability that, but for his counsel's unreasonable failure' to raise these claims, [Petitioner J 'would 

have prevailed on his appeal."' Neill v. Gibson, 278 F.3d 1044, 1057 (10th Cir. 2001); Cargle v. 

Mullin, 317 F.3d 1196, 1202 (10th Cir. 2003). In analyzing an appellate ineffectiveness claim based 

upon failure to raise an issue on appeal, the Courtmustexanline the merits of the omitted issue. Neill, 

278 F.3d at 1057; Cargle, 317 F.3d at 1202. If the issue is meritless, its omission will not constitute 

deficientperformance. Id. 

1. 
---

Ineffective assistance of trial counsel for-failure fo ffroperly fuvestigafo her 
defense, and ineffective assistance of appellate counsel for failing to raise this 
claim on direct appeal (ground 1) 

In this claim, Petitioner asserts that her trial counsel was ineffective for failing to investigate 
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her defense in three ways: (1) failure to contact an attorney9 who represented her in protective order 

proceedings in 1996; (2) failure to contact an attorney10 who had "first hand information" concerning 

Petitioner's relationship with Mr. Carlton and who had an audiotape evidencing the abusive 

relationship between Petitioner and Mr. Carlton; and (3) failure to procure tapes of various 911 calls 

made to police by Petitioner. See Dkt. # 12 at 11-12. 

Regarding trialcounsel's failure to contact or subpoena attorney Claire Eagan, the Court notes 

that there was substantial evidence at Petitioner's trial that Terry Carlton had physically abused and 

terrorized Petitioner on more than one occasion. Dr. Joseph Schlect testified that he examined 

Petitioner in December, 1996, and found bruises "compatible with [her] report of domestic abuse." 

Tr. Trans. Vol. XIII at2384-85. A sexual assault nurse examiner for St. Francis Hospital testified that 

her examination of Petitioner in December, 1997, revealedredness, bruising, tearing and lacerations 

consistent with Petitioner's statement that she had been raped by Mr. Carlton. Id. at 2486. Riza 

Johnson, a mental health aide at Eastern State Hospital in Vinita, Oklahoma, testified thatwhen Terry 

Carlton visited Petitioner at the hospital, he was agitated and was ''hollering at April from the car." 

Id. at 2517. Betty Cantrell, a nurse at Eastern State Hospital, testified that Mr. Carlton was hostile 

and cursing when he visited Petitioner. Id. at 2529. Tulsa Police Officer Kimberly Presley testified 

thatshe passed Terry Carlton on the lawn when she was responding to a domestic abuse call. When 

Officer J>resley asked him if Petitioner was hurt, he replied, "I don't know. She's one big bruise." Id. 

' Petitioner was represented by the Honorable Claire Eagan, prior to Judge Eagan assuming 
her i-esponsibilities on the federal bench in this Northern District of Oklahoma. See Dkt. # 47, Ex. 
D attachment. 

10 An affidavit from Michael Cooke, an attorney who represented Petitioner in certain 
business matters, sets forth Mr. Cooke's knowledge of the situation. See Dkt. # 47, Ex. D 
attachment. 
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at 2550. Tulsa Police Officer Paul Fields testified about being dispatched to domestic abuse calls 

from Petitioner at Mr. Carlton's house where he observed multiple bruises on Petitioner. Id. at 2569. 

Neva Lathrop, a nurse's aide ai Eastern State Hospital, testified that Terry Carlton was yelling, 

jumping up and down and flopping his arms during a visit to see Petitioner at the hospital. Tr. Trans. 

Vol. XlV at 2614. A neighbor of Mr. Carlton, Dr. Brent Laughlin, testified that he heard a window 

breaking, observed Petitioner in a car with a broken window and noted that Mr. Carlton had taken 

the car keys away and gone into his house while yelling at Petit'oner. ill at 2625-26. Dr. Charles 

Teter testified that an examination of Petitioner on approximately May 6, 1997, revealed several areas 

of fresh bruising consistent with Petitioner's indication that Terry Carlton caused the injuries. Id. at 

2632-33. A sales clerk at QuikTrip related his observations of an incident when Petitioner came into 

the convenience store seeming upset. Shortly thereafter Mr. Carlton arrived and the parties were 

arguing because Petitioner did not want to leave with Mr. Carlton. The clerk was concerned enough 

to call 911 and lock the doors when Mr. Carlton left the store. Petitioner also left before the police 

arrived. Id. at 2647-57. Petitioner's friend, Cheryl Broyles, testified that Petitioner was afraid of Mr. 

Carlton and wanted to borrow her dog for protection against him. ill at 2670. Petitioner's neighbor, 

Maxine Callicoat, testified that she could hear arguing and yelling when Mr. Carlton was at 

Petitioner's home. Id. at 2686-88. She also stated that Petitioner had used her phone on occasion to 

.. c~ll the police because Mr.Carlton was threatening her. Id. at 2688. Officer Troy Dewitt testified that 

Petitioner placed a domestfci abuse call from herliouse. Upim arrival the officer stopped Terry 

Carlton outside Petitioner's home. Mr. Carlton had a loaded gun and a taser in his possession, and 

was arrested for transporting a loaded firearm. Id. at 2712-13. Another of Petitioner's neighbors, Carl 

Hughes, testified that he observed Mr. Carlton trying to break into Petitioner's driveway gate. ill at 
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2730. Neighbor Glenda Mccarley testified that she had let Petitioner use her phone to call the police 

when she was afraid of Terry Carlton. Id. at 2739. She also testified that she heard screaming from 

Petitioner's home late at night and observed Mr. Carlton dragging Petitioner by the hair around to 

the back of her house. Id. at 2744. Sherry Blanton, former wife of Terry Cai-Jton, testified about the 

protective order she had against him and the battering she suffered from Mr. Carlton. Id. at 2789-90. 

Finally, Petitioner testifiedherselfabout the numerous incidents when Mr. Carlton hit, choked, raped 

and otherwise abused her. 

The Court finds that trial counsel's failure to contact attorney Claire Eagan and to present 

further cumulative testimony about Terry Carlton's abuse did not rise to the level of a constitutional 

violation under the standards established in Strickland. Likewise, trial counsel's failure to contact 

attorney Mike Cooke and obtain a copy of the audiotape referenced by Petitioner did not constitute 

ineffective assistance ofcounsel. Although the audiotape reveals that both Petitioner and Mr. Carlton 

aclmowledged a troubled relationship existed between them, there were many other witnesses who 

testified that the relationship was abusive and contentious, as noted above. Finally, the Court does 

not agree that trial counsel's failure to obtain and present 911 tapes in support of her theory of self 

defense was prejudicial to her defense. The jury was presented with ainple evidence ofbattering by 

Mr: Carlton and police testimony regarding domestic-abuse calls concerning Petitioner and Mr. 

Carlton. B_ecause trial counsel's perfonnanc~ was no:~_eficient, appellate counsel was not ineffective 

for omitting these claims of ineffective assistance oftriaTcounseI ori-directappeal~-

2. Ineffective assistance of trial counsel for failure to present an outstanding Tulsa 
County bencb warrant for Terry Carlton's arrest, and ineffective assistance of 
appellate counsel for failiug to raise this claim on direct appeal (ground 3) 

Terry Carlton was arrested outside Petitioner's home on February 21, 1998, for transporting 
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a loaded firearm. See Dkt. # 47, Ex. D attachment. On March 25, 1998, a bench warrant was issued 

for Mr. Carlton in Tulsa County District Court Case No. CM-1998-575, for his failure to appear in 

court on this charge. Id. Petitioner claims in ground three that her trial attorney should have presented 

evidence of the outstanding bench warrant to the jury because it could have been used to impeach the 

testimony of two police officers and would have validated Petitioner's claim that she could not rely 

onthepolice to protect her from Mr. Carlton. See Dkt. #47, Ex. D at 17. Because the OCCAfound 

::his issue procedurally barred, the Court will review the merits of the omitted issue to determine 

whether appellate counsel's ineffectiveness would excuse her procedural default. 

Petitioner must overcome the presumption that trial counsel's failure to present the 

outstanding bench warrant was within the wide range ofreasonableprofessional assistance and might 

be considered sound trial strategy. Stricklang, 466 U.S. at 689. Petitioner has failed to convince the 

Court that omission of the bench warrant information was critical to Petitioner's defense, or that its 

omission was unreasonable. Contrary to Petitioner's assertions, the record reflects that police officers 

took her numerous 911 calls seriously and responded promptly to her calls for help. Petitioner failed 

to follow through and did not appear at the hearings on her requests for protective orders. Further, 

the Court is not convinced that, but for omission of the bench warrant information to the jury, there 

is a reasonable probability that the result of the proceeding would have been different. Id. at 694. 

Petitioner has failed to establish either prong of the Strickland standard in claiming her trial counsel 

was ineffective for failing to present the outstanding arresfwarrarifliiformation. Accordingly, lier . -

appellate counsel was not ineffective for failing to raise the issue on direct appeal, and Petitioner 

cannot rely on ineffective assistance of appellate counsel to excuse her procedural bar of this issue. 

3. Ineffective assistance of trial coumel for failure to present results of urinalysis, 
and ineffective assistance of appellate counsel for failing to raise this claim on 
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direct appeal (ground 4) 

Next, Petitioner argues that her trial counsel was ineffective for failing to present the results 

ofher April 28, 1998, urinalysis to the jury. Both blood and urine samples were taken from Petitioner 

during the rape exam she requested following her arrest. The results of the tests were not presented 

to the jury, although Petitioner alleges her trial counsel told her the urine sample tested negative for 

all drugs. Petitioner does not explain how the negative drug test would have affected the outcome 

of her murder case. Admission of the test results would not prove that she didnotpull the trigger and 

kill Terry Carlton. Nor does the Court believe that the test results would have advanced Petitioner's 

BWS defense in any way. Petitioner's allegatiollS do not support an ineffective assistance of trial 

counsel claim. Thus, her appellate counsel was not ineffective for failing to raise this issue. Petitioner 

has not demollStrated cause for the procedural bar of this issue. 

4. Ineffective assistance of trial counsel for failure to present a transcript of Officer 
Fadem's previous testimony, and ineffective assistance of appellate counsel for 
failing to raise this claim on direct appeal (ground 5) 

In her ground five claim, Petitioner alleges that her trial counsel was ineffective for failing 

to impeach Officer Fadem's testimony with a transcript of previous in camera testimony offered by 

that witness. During an in camera hearing, Officer Fadem testified that after Petitioner opened the 

door for the officers, she heard Petitioner say, "I shot him, he's in the basement." Officer Fadem did 

_ not say exactly what question prompted the response from Petitioner, but she said that Officer Gann 

--and Officer Lawson were there, and startecrto explain whafUfficer'-Gafui saicrwlien Petitioner's 

attorney objected. Tr. Trans. Vol. VI at 1102-03. During the trial, Officer Fadem testified that she 

was behind Officers Gann and Lawson, and heard them say something to Petitioner when she opened 

the door. Officer Fadem couldn't remember the exact wording of the question posed to Petitioner 
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before Petitioner responded, "I shot him." Tr. Trans. Vol VII at 1456-57. Officer Fadem's in camera 

testimony and trial testimony were substantially the same. Failure to challenge her on the minor 

differences certainly does not rise to the level of constitutionally ineffective trial counsel. Appellate 

counsel was not ineffective for failing to raise this claim on direct appeal, and Petitioner's procedural 

bar is not excused on this issue. 

Fundamental Miscarriage of Justice 

Having failed to establish cause and prejudice for her procedural bar, Petitioner also argues 

that her default should be excused because a fundamental miscarriage of justice would result. The 

fundamental miscarriage of justice exception to the doctrine of procedural bar is applicable only 

when a petitioner asserts a claim of actual innocence. Herrera v. Collins, 506 U.S. 390, 403-04 

(1993); Sawyer v. Whitley. 505 U.S. 333, 339-341 (1992); see also Schlup v. Delo, 513 U.S. 298 

(1995). Under Schlup. a showing of innocence sufficient to allow consideration of procedurally 

barred claims must be "so strong that a court cannot have confidence in the outcome of the trial 

unless the court is also satisfied that the trial was free ofnonhannless constitutional error .... " Id. 

at 316. Petitioner has the burden of persuading this Court "that, in light of the new evidence, no 

juror, acting reasonably, would have voted to find him guilty beyond a reasonable doubt." Id. at 329. 

Inthis case, Petitioner fervently argues thatshe is actually innocent of the first degree murder 

of Terry Carlton. See Dkt. # 37. On April 28, 1998, Petitioner removed a gun she had hidden in her 
------- ·-- - _- ---- ·----- ------------

- - -- -vest andfatallyslfot Terry Carlton:: Petitionerplead:tiofguilty, assettmgthat the:killingwas cl.one m---

self-defense and that she was the victim ofBWS. She argues in this habeas matter that the shooting 

was "instinctive survival" and was reasonable and justified based on her perception as a battered 

woman (Dkt. # 39 at 19). She believes she has established her innocence under Oklahoma law (Dk:t. 
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# 3 7 at 2). However, Petitioner's jury found her guilty. Petitioner's assertion of actual innocence is 

not supported by any new evidence which was not presented at trial. See Schlup v. Delo, 513 U.S. 

298, 324 (1995) ("To be credible, [a claim of actual innocence] requires petitioner to support his 

allegations ofconstitutional error with new reliable evidence .... that was not presented at trial."). In 

fact, she does not claim that new evidence shows she is factually innocent of shooting Terry Carlton. 

Rather, she asserts that she is legally innocent because her conduct was justified by the doctrines of 

· self-defense and BWS. The miscarriage of justice exception, however, only applies to claims of 

factual innocence. Beavers v. Saffle, 216 F.3d 918,923 (10th Cir. 2000). Therefore, the Court finds 

that Petitioner has failed to demonstrate that she falls within the fundamental miscarriage of justice 

exception to the procedural bar doctrine. 

As a result of Petitioner's failure to demonstrate either "cause and prejudice" or that a 

fundamental miscarriage of justice would occur if her claims are not considered, this Court is 

procedurally barred from considering Petitioner's claims of ineffective assistance of trial and 

appellate counsel asserted in grounds one, three, four and five. 

CONCLUSION 

After careful review of the record in this case, the Court concludes that the Petitioner has not 

established that she is in custody in violation of the Constitution-or laws or treaties of the United 

States. Her petition for writ of habeas corpus, as amended and supplemented, shall be denied. 

ACCORDINGLY, IT IS HEREBY ORDERED that: 

1. Petitioner's motions to supplement (Dkt. ## 59, 60), and motion to file second amendment 

to petition for writ ofhabeas corpus (Dkt. # 62) are granted. The claims made in the "second 
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amendment" have been adjudicated as supplements to the ineffective assistance of counsel 

claim raised as ground one in the amended petition. The Court has considered the 

supplements and the "second amendment" attached to Petitioner's motions in analyzing 

Petitioner's claims herein. 

2. The petition for a writ of habeas corpus (Dkt. # 1, 39), as amended and supplemented (Dkt. 

## 12, 13, 14, 35, 59, 60, and 62) is denied. 

3. A separate Judgment shall be entered in this case. 

DATED TIDS 5th DAY of NOVEMBER, 2007. 

TERENCE KERN 
UNITED STATES DISTRICT JUDGE 
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ORDER DENYING CERTIFICATE OF APPEALABILITY 

Before BRISCOE, MURPHY, and HARTZ, Circuit Judges. 

On April 28, 1998, April Rose Wilkens killed her former fiance, Terry 

Carlton. At her jury trial for first-degree murder in Oklahoma state court, 

Ms. Wilkens admitted to shooting and killing Carlton but claimed that she had 

done so in self-defense. She testified that she had shot him ;only as he was 
' . 

coming toward her, after he had beaten, raped, and handcuffed her. In support of 

her defense she put on evidence that she had suffered from battered-woman

syndrome (BWS), introducing evidence of physical abuse throughout her three

year relationship with Carlton and presenting expert testimony. 

The jury convicted Ms. Wilkens and she was sentenced on July 7, 1999, to 

life in prison. The Oklahoma Court of Criminal Appeals (OCCA) affirmed her 



conviction. On April 2, 2002, she filed in the United States' District Court for the 

Northern District of Oklahoma an application for relief utidh 28 U.S.C. § 2254. 

The district court stayed proceedings to give her an opportunity to exhaust some 

of her claims. When the OCCA denied her postconviction claims, the district 
' 

· court considered the § 2254 application and deni~d relief. Ms. Wilkens now 
' 

seeks a certificate of appe(llability (COA) to appeal that de~ision. See id. 

§ 2253(c) (requiring COA to appeal denial of application). ;We deny her request 

for a COA and dismiss this appeal. 

Ms. Wilkens's § 2254 application raised claims of ineffective assistance by 

both her trial and appellate counsel. She claimed that her trial counsel was 

ineffective because he failed (1) to conduct a proper investigation to support her 

BWS defense, (2) to present testimony from a qualified BWS expert, (3) to 

request a jury instruction for manslaughter, (4) to present evidence to the trial 

court that she had been coerced into making a statement, (5) to object to the 

introduction of a statement made before she received Miranda warnings, (6) to 

offer into evidence an unexecuted bench warrant for Carlton's arrest, (7) to . 

present the results of a urinalysis showing that she was free of drugs when 

arrested for the killing, and (8) to impeach Officer Laura Fadem with a transcript 

of her in camera testimony. Ms. Wilkens claimed that appellate counsel was 

ineffective in not raising on appeal her ineffectiveness-of-trial-counsel claims 1, 

2, 6, 7, and 8. In this court Ms. Wilkens challenges only the denial of her claims 
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1, 2, and 3, and the claims of ineffective assistance of appellate counsel 

associated with claims 1 and 2. · .. 

"A certificate of appealability may issue. , . only if the applicant has made 

a substantial showing of the denial of a constitutional right." 28 U.S.C. 

§ 2253(c)(2). This standard requires "a demonstration that ... includes showing 

that reasonable jurists could debate whether (or, for that matter, agree that) the 

petition should have been resolved in a different manner or that the issues 

presented were adequate to deserve encouragement to-proceed further." Slack v. 

McDaniel, 529 U.S. 473,484 (2000) (internal quotation marks omitted). In other 

words, an applicant must show that the district court's resolution of the 

constitutional claim was either "debatable or wrong." Id. If the application was 

denied on procedural grounds, the applicant faces a double hurdle. Not only must 

the applicant make a substantial showing of the denial of a constitutional right, 

but he must also show "that jurists of reason wo_uld find it debatable ... whether 

the district court was correct in.its procedural ruling." Id. "Where a plain 

procedural bar is present and the district court is correct to invoke it to dispose of 

a case, a reasonable jurist could not conclude either that the district court erred in 

· dismissing the petition or that the petitioner should be allowed to proceed 

further." Id. In determining whether to ,issue a COA, a "full consideration of the 

factual or legal bases adduced in support of the claims" is not required. Miller-El 

v. Cockrell, 537 U.S. 322, 336 (2003). Instead, the decision must be based on "an 
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overview of the claims in the habeas petition and a general assessment of their 

merits." Id. 

The Antiterrorism and Effective Death Penalty Act (AEDPA) establishes 

deferential standards of review for state-court factual findings and legal 

conclusions. "AEDPA ... mandates that state court factual findings are 

presumptively correct and may be rebutted only by 'c'iear and convincing 

evidence.'" Saiz v. Ortiz, 392 F.3d 1166, ,1175 (10th Cir. 2004) (quoting 

28 U.S.C. § 2254(e)(l)). If the federal claim was adjudicated on the merits in the 

state court, 

we may only grant federal habeas relief if the habeas petitioner can 
establish that the state court decision ''was contrary to, or involved 
an unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States," or "was 
based on an unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding." 

Id. (quoting 28 U.S.C. 2254(d)(l) and (2)). As we have stated: 

Under the "contrary t9" clause, we grant relief only ifthe state court 
arrives at a conclusion opposite to that reached by the 'Supreme Court 
on a question of law or if the state court decides, a case differently 
than the (Supreme] Court has on a set of materially indistinguishable 
facts. Under the "unreasonable application" clause, relief is prov.ided 
only if the state court identifies the correct governing legal principle 
from the Supreme Court's decisions but unreasonably applies that 
principle to the facts of the prisoner's case. Thus We may not issue a 
habeas writ simply because we conclude in our independent judgment 
that the relevant state-court decision applied clearly estabiished 
federal law erroneously or incorrectly. Rather, that application must 
also be unreasonable. 

-4-
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Gipson v. Jordan, 376 F.3d 1193, 1196 (10th Cir. 2004) (brackets, citations and 

internal quotation marks omitted). When claims ate adjudicated on the merits in 

the state court, "AEDP A's deferential treatment of state court decisions must be 

incorporated into our consideration of a habeas petitioner's request for GOA." 

Dockins v. Hines, 374 F.3d 935, 938 (10th Cir .2004). 

With respect to her first claim, Ms. Wilkens contends that her trial counsel 

was ·ineffective for failing to contact her former attorneys and obtaining various 

evidence that Carlton had abused her, including an audiotape in which Carlton 

admits to beating and raping her. The OCCA ruled this claim procedurally barred 

because she had not raised it on direct appeal. See Okla. Stat. tit. 22, § 1089(C) 

("[t]he only issues that may be raised in an application for post-conviction relief 

are those that ... [w]ere not and could not have been raised in a direct appeal."). 

It also rejected her claim of ineffective appellate counsel, which could be a basis 

for overcoming the procedural bar. See Coleman v. Thompson, 501 U.S. 722, 750 · 

(1991) (applicant can overcome procedural bar if she can demonstrate cause and 

prejudice, or a fundamental miscarriage of justice). The district court liberally 

construed Ms. Wilkens' s § 2254 application as raising a claim of ineffective 

assistance of appellate counsel to overcome the procedural bar. After a thorough 

analysis of the evidence presented at trial, the court concluded: 

The jury was presemted with ample evidence of battering by 
Mr. Carlton and police testimony regarding domestic abuse calls 
concerning [Ms. Wilkens] and Mr. Carlton. Because trial counsel's 
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performance was not deficient, appellate counsel was not ineffective 
for omitting these claims of ineffective assistance of trial counsel on 
direct appeal. 

Wilkens v. Newton-Embry, No. 02-CV-244-TCK-SAJ, slip op. at 26 (N.D. Okla.· 

Nov. 5, 2007). No reasonable jurist could debate that the district court was 

correct in this ruling. 

Next, Ms. Wilkens contends that trial counsel was ineffective for failing to 

present adequate testimony from a qualified BWS expert and that appellate 

counsel was ineffective for failing to raise this ineffectiveness issue on direct 

appeal. In both her application for postconviction relief before the OCCA and her 

§ 2254 application in federal district court, Ms. Wilkens challenged only the 

qualifications of defense expert Dr. John Call. Both courts found the claim 

unfounded. See Wilkens v. State, No. PC-2003-1002, slip op. at 5 (Okla. Crim. 

App. Aug. 2, 2004) (post-conviction order); Wilkens, No. 02-CV-244-TCK-SAJ, 

slip op. at 12-13. Ms. Wilkens now acknowledges in her brief to us that Dr. Call 

was. qualified to present BWS testimony. She maintains, however, that.trial . 

counsel was ineffective in putting on an expert who "failed to opine that my 

belief that I had to use deadly force to protect myself from Terry Carlton could be 

considered reasonable based on my circumstances and viewed from my 

perspective." Aplt. Br. at 33-34. And, she adds, appellate counsel was 

ineffective in not raising this issue on direct appeal. We doubt that this claim has 

been exhausted (in state court) or preserved (in federal district court). But in any 
' 
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event, it has no merit. We have reviewed Dr. Cali's testimony. If credited by the 

jury, it would have strongly supported Ms. Wilkens's BWS theory. The problem 

was that the facts of the case enabled the prosecution to conduct an effective 

cross-examination of Dr. Call. Trial counsel for Ms. Wilkens was not ineffective 

in this respect, and appellate counsel had no basis to claim ineffective assistance. 

No reasonable jurist could debate that the district court's decision regarding the 

use of Dr. Call was an unreasonable application of clearly established federal law. 

Finally, Ms. Wilkens contends that trial counsel was ineffective for failing 

to request a manslaughter jury instruction. On direct appeal the OCCA held that 

"trial counsel was not ineffective for failing to request a jury instruction on first 

degree manslaughter as such an instruction was not warranted by the evidence." 

Wilkens v. State, No. F-99-927, slip op. at 2 (Okla. Crim. App. April 3, 2001). 

We have no ground for rejecting the OCCA's determination that the proposed 

instruction was not supported by the eviden6e. The OCCA is the final arbiter of 

what Oklahoma law requires. And Ms. Wilkens has not rebutted the factual basis 

for the OCCA's determination by clear and convincing evidence. See 

§ 2254(e)(l). We therefore accept the determination that Ms. Wilkens was not 

entitled to a manslaughter instruction. Failure of counsel to request that 

instruction therefore could not be ineffective assistance of counsel. See United 

States v. Cook, 45 F.3d 388, 393 (10th Cir. 1995) (appellate counsel's failure to 

raise meritless issue on appeal does not constitute ineffective assistance). 
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Ex;11RJ1r c~ 
Supreme Court of the United States 

Office of the Clerk 
Washington, DC 20543-0001 

Ms. April Rose Wilkens 
Prisoner ID 282399 
29501 Kickapoo Road 
McLoud, OK 74851 

January 12, 2009 

Re: April Rose Wilkens 
v. Milicent Newton-Embry, Warden 
No. 08-7045 

Dear Ms. Wilkens: 

William K. Suter 
Clerk of the Court 
(202) 479-3011 

The Court today entered the following order in the above-entitled case: 

The petition for a writ of certiorari is denied. 

Sincerely, 

ti)~/.~ 
William K. Suter, Clerk 



IN THE DISTRICT COURT IN AND FOR TULSA <lll6'IJRIDT COURT 
STATE OF OKLAHOMA F I L E D 

APRIL ROSE WILKENS, ) SEP 1 5 2009 
) 

Petitioner, 
~ ~If c~,M~t~yfft~~iwR 

vs. ) Case No. CF-1998-2173 
) Judge Clancy Smith 

STATE OF OKLAHOMA, 

Respondent. 

) 
) 
) 

ORDER DENYING PETITIONER'S SECOND 
"APPLICATION FOR POST-CONVICTION RELIEF," "MOTION FOR 
APPOINTMENT OF COUNSEL," "MOTION TO DISQUALIFY TULSA 
COUNTY DISTRICT ATTORNEY TIM HARRIS, THE TULSA COUNTY 
DISTRICT ATTORNEY'S OFFICE, AND THE OKLAHOMA COURT OF 

CRIMINAL APPEALS," "MOTION FOR EVIDENTIARY HEARING" AND 
ORDER GRANTING PETITIONER'S "MOTION FOR LEA VE TO PROCEED IN 
FORMA PAUPERIS WITHOUT PRE-PAYMENT OF FEES AND SUPPORTING 

AFFIDAVIT PURSUANT 57 O.S. § 566.3 FOR PRISONER CASES" 

This matter comes on for consideration of the Petitioner's Second "Application for 

Post-Conviction Relief," "Motion for Appointment of Counsel," "Motion to Disqualify Tulsa 

County District Attorney's Office, and the Oklahoma Court of Criminal Appeals," "Motion 

for Evidentiary Hearing" and "Motion for Leave to Proceed in Forma Pauperis without Pre

Payment of Fees and Supporting Affidavit Pursuant 57 O.S. § 566.3 for Prisoner Cases." 

The Court has reviewed the State's Response to the above and foregoing motions, the docket 

sheet in this matter, the unpublished opinion of the Court of Criminal Appeals relating to 

this matter, and the previous Application for Post-Conviction Relief filed by the Petitioner 

and the Order denying the same. The Court being fully advised in the premises and 

concerns finds as a matter of facts and conclusions oflaw as follows: 

That the matter under consideration does not present any genuine issue of material 

fact requiring a formal hearing with the presentation of witnesses and the taking of 



testimony. Johnson v. State, 1991 OK CR 124, 823 P.2d 370. Nor does the Court need to. 

appoint counsel for the Petitioner; nor is her presence required. The matter will therefore 

be decided on the basis of the pleadings and the records the Court has stated it has 

reviewed. 

HISTORY OF THE PETITIONER'S CASE 

Petitioner was charged on April 29, 1998, with the felony offense of Murder First 

Degree. On May 7, 1998, an Application was filed on Petitioner's behalf to determine her 

competency. On June 15, 1998, a hearing was held regarding Petitioner's competency 

where Petitioner was found competentto proceed. On July 27, 1998, a preliminary hearing 

was held in the matter. At the close of evidence Petitioner was bound over for trial. On 

April 5, 1999, a jury trial was commenced in the matter. Petitioner was represented at trial 

by privately retained counsel, Chris Lyons. The three week jury trial concluded on April 23, 

1999, when Petitioner was found guilty. The jury recommended a life sentence. On July 7, 

1999, Petitioner was formally sentenced to life in prison. Petitioner was advised of her right 

to appeal. Petitioner perfected a direct appeal of her conviction where the following issues 

were raised on her behalf: 

I. The evidence was insufficient to sustain Appellant'.s c;onviction of Murder in the 
First Degree. 
IL The trial court committed reversible error in failing to submit a jury 
instruction on manslaughter. 
III. The jury should have received an instruction for manslaughter, consequently 
trial counsel was ineffective for failing to submit the written jury instruction on 
manslaughter. 
IV. Appellant received ineffective assistance of trial counsel when trial counsel 
failed to object to a statement made by Appellant prior to her Miranda warnings 
being read to her by law enforcement. 
V. The trial co11rt erred in finding that Appellanthas waived her rights and that 
her confession was freely and voluntarily made and trial counsel was ineffective 
in failing to present to the trial court at trial the fact that Appellant had been 
coerced into making the statement. 
VI. The trial errors complained of herein cumulatively denied Appellant's right to 



a fair trial under the United States and Oklahoma Constitution and therefore, her 
conviction and sentence must be reversed. 

On June 6, 2001, Petitioner's conviction was affirmed by the Court of Criminal 

Appeals in an unpublished summary opinion. (See St. v. Wilkens, F99-927) 

Petitioner filed her first Application for Post-Conviction-Relief on March 5, 2003 

where she alleged as grounds for relief the following. 

1. Petitioner was denied her Sixth amendment right to counsel because trial counsel's 

failure to investigate the Petitioner's defenses constituted ineffective assistance of counsel. 

2. Petitioner was denied her Sixth Amendment right to counsel because trail counsel's 

failure to enter an outstanding bench warrant for Terry Carlton's arrest into evidence at her 

jury trial constituted ineffective assistance of counsel. 

3. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's 

failure to enter the results of her 28 April 1998 urinanalysis into evidence at her jury trial 

constituted ineffective assistance of counsel. 

4. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's 

failure to enter a transcript of Tulsa Police Officer Laura Fadem's previous in camera 

testimony into evidence before Petitioner's jury at Petitioner's April 1999 jury trail 

constituted ineffective assistance of counsel; and therefore, Petitioner's Appellate counsel's 

failure to raise this claim on direct appeal constituted ineffective assistance of appellate 

counsel. 

5. Petitioner was denied her sixth ame:ndment right to counsel because trial counsel's 

failure to present testimony from a battered woman syndrome expert at Petitioner's April 

1999 jury trial constituted ineffective assistance of counsel; and therefore, Petitioner's 

appellate counsel's failure to raise this claim on direct appeal constituted ineffective 



assistance of appellate counsel. 

6. The claims presented in propositions one through five cumulatively denied Petitioner 

her Sixth Amendment right to effective assistance of counsel in violation of the United 

States and Oklahoma Constitutions, and therefore her conviction and sentence should be 

reversed. 

On May 12, 2003 the Petitioner was allowed to amend her "Application for Post

Conviction" Relief. On August 22, 2003 the Petitioner's newly styled "AmendedApplication 

for Post-Conviction Relief' was denied by the Court. The Petitioner appealed the ruling 

denying the Petitioner's "Amended Application for Post-Conviction Relief' to the Oklahoma 

Court of Criminal Appeals. On August 5, 2004 the "Order Affirming Denial of Post 

Conviction Relief' from the Oklahoma Court of Criminal Appeals was filed in the instant 

matter. 

The Petitioner has now filed a "Motion for Appointment of Counsel," "Motion for 

Leave to Proceed in Forma Pauperis Without Pre-Payment of Fees and Supporting 

Affidavit Pursuant to 57 O.S. § 566.3 for Prisoner Cases," "Motion for Evidentiary 

Hearing," "Motion to Disqualify Tulsa County District Attorney Tim Harris, the Tulsa 

County District Attorney's Office, and the Oklahoma Court of Criminal Appeals," and 

"Second Application for Post-Conviction Relief." 

In her "Motion for Appointment of Counsel" the Petitioner states that she desires 

counsel be appointed to represent her on her "Second Application for Post-Conviction 

Relief' as she is " .. .incarcerated, indigent, and not schooled in the law ... " nor does she 

" ... possess any money or property except the negligible amount ... " in her "inmate trust and 

savings accounts." 



FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I. PETITIONER IS NOT ENTITLED TO COURT APPOINTED COUNSEL IN 
THIS MATTER, THEREFORE HER "MOTION FOR APPOINTMENT OF 

COUNSEL" IS DENIED 

This Court finds that the Petitioner's "Motion for Appointment of Counsel" in this 

matter should be denied. As the State correctly points out, in Berget v. State, 1995 OK 

CR 66; 907 P.2d 1078 (Okl.Cr. 1995), the Oklahoma Court of Criminal Appeals stated 

that "Under Oklahoma's system, unlike the federal system, there is no constitutionally 

required or statutorily guaranteed right to appointed counsel in post-conviction 

proceedings, except in capital cases, and then only if the petitioner can show he/she is 

indigent." Citing to 22 O.S.1991, § 1089 (B); 22 O.S.1991, § 1360 (C). Further in Tiger v. 

State, 1993 OK CR 43, ,r3, 859 P.2d 1117, 1117 (Okl.Cr. 1993) the Court stated that "An 

indigent has the right to counsel and to records and transcripts at public expense for the 

purpose of perfecting a direct appeal (Citing to Hatch v. State, 1996 OK CR 37, ,r50, 

924 P.2d 284, 294-95 (Old.Cr. 1996)) The Court went on to state that "There is no right 

to counsel or to records and transcripts at public expense in state post-conviction 

proceedings." Id. 

The Court finds that based upon the above and foregoing, the Petitioner's 

"Motion for Appointment of Counsel" should be and is hereby denied. 

II. THE COURT GRANTS THE PETITIONER'S "MOTION FOR LEAVE TO 
PROCEED IN FORM.A PAUPERIS WITHOUT PRE-PAYMENT OF FEES" 

Based on the averments and documentation supplied by the Petitioner in her 

"Motion for Leave to Proceed in Forma Pauperis without Pre-Payment of Fees and 

Supporting Affidavit Pursuant to 57 O.S. § 566.3 for Prisoner Cases," the Court grants the 

Petitioner's request to proceed "in forma Pauperis" in this matter. 



III. PETITIONER'S SECOND APPLICATION FOR POST-CONVICITON 
RELIEF IS DENIED AS THE ISSUES PRESENTED BY THE PETITIONER 

WERE NOT RAISED IN PETITIONER'S FIRST APPLICATION FOR POST
CONVICTION RELIEF AND ARE THEREFORE WAIVED 

In Smith v. State, 546 P.2d 1351 (Okla .. Cr. 1976), the Court held that all issues 

known to a Petitioner must be raised in the first Application for Post-Conviction Relief or 

they will be deemed to have been waived. In Webb v. State, 835 P.2d115 (Old.Cr. 1992), the 

Court of Criminal Appeals held unless the petitioner can assert grounds that come within 

the procedural bars as set forth in the POST CONVICTION PROCEDURE ACT, there if there is to 

be finality in any criminal case, the courts must enforce the procedural bars. 

Petitioner has failed to state any sufficient reason for her failure to raise the 

arguments raised in her Second Application for Post-Conviction Relief in her first 

Application for Post-Conviction Relief. As stated in by the Court of Criminal Appeals in 

Webb v. State, 835 P.2d 115 (Olcl.Cr. 1992), "the application of the doctrine of res judicata 

and procedural bars must be exercised by appeal courts to assure finality of judgments." 

Petitioner's allegations raised in her second "Application for Post-Conviction Relief' are 

therefore procedurally barred. 

Petitioner's Second "Application for Post-Conviction Relief' is denied. 

IV. THE PETITIONER'S "MOTION TO DISQUALIFY TULSA COUNTY 
DISTRICT ATTORNEY TIM HARRIS, THE TULSA COUNTY DISTRICT 
ATTORNEY'S OFFICE, AND THE OKLAHOMA COURT OF CRIMINAL 

APPEALS IS DENIED 

The Petitioner cites to no legal authority to disqualify the duly elected District 

Attorney, Tim Harris, in this matter, or the Tulsa County District Attorney's Office. 

Further, since the Court of Criminal Appeals has exclusive appellate jurisdiction in 

criminal cases, it is axiomatic that District Courts are inferior tribunals to the Oklahoma 

Court of Criminal Appeals and this Court is therefore without authority to disqualify the 



SO ORDERED this __ /_6 ___ day of d ?ro/F/7/Pf/t_., 

2009. 

DISTRIC 

CERTIFICATE OF MAILING 

Icertifythatonthe 15-\fi dayof ~ • 2009, a true and 

correct copy of the above and foregoing Order was placed in the United States Mail with 

sufficient postage affixed thereto, addressed to: 

APRIL ROSE WILKENS, #282399 
MABEL BASSETT CORRECTIONAL CENTER 
29501 KICKAPOO ROAD 
MCLOUD, OK 74851 

(t~;i:\itr 
SALLY HOWE-SMITH - · · ... 
TU COTJNTY QOU:g,T CL'ERK 

... :~:.:·--<::--:::~--.,,:,A~t~~~-'~~!~·~:: , __ 

BY: 



IN THE DISTRICT COURT IN AND FOR TULSA COUNTY 
STATE OF OKLAHOMA 

_O!S'.l'RICT COURT 
APRIL ROSE WILKENS, F ! L ~ D 

Petitioner, SEP O 8 200~ 

vs. SALLY HOWE SMITH, coum- CLE!li~se No. 
STATE OF OKU1. TULSA CiJUNTY 

CF-1998-2173 

STATE OF OKLAHOMA, ) 
) 

Respondent. ) 

RESPONSE TO PETITIONER'S "MOTION FOR APPOINTMENT OF COUNSEL," 
"MOTION FOR LEA VE TO PROCEED IN FORMA PAUPERIS WITHOUT PRE-

P A YMENT OF FEES AND SUPPORTING AFFIDAVIT PURSUANT TO 57 O.S. § 566.3 
FOR PRISONER CASES," "MOTION FOR EVIDENTIARY HEARING," "MOTION TO 
DISQUALIFY TULSA COUNTY DISTRICT ATTORNEY TIM HARRIS, THE TULSA 
COUNTY DISTRICT ATTORNEY'S OFFICE, AND THE OKLAHOMA COURT OF 
CRIMINAL APPEALS," AND "SECOND APPLICATION FOR POST-CONVICTION 

RELIEF" 

COMES NOW the State of Oklahoma, by and through its duly elected District Attorney, 

Tim Harris, through his Assistant District Attorney, James D. Dunn, and in response to Petitioner's 

"Motion for Appointment of Counsel," "Motion for Leave to Proceed in Forma Pauperis Without 

Pre-Payment of Fees and Supporting Affidavit Pursuant to 57 O.S. § 566.3 for Prisoner Cases," 

"Motion for Evidentiary Hearing," "Motion to Disqualify Tulsa County District Attorney Tim Harris, 

the Tulsa County District Attorney's Office, and the Oklahoma Court of Criminal Appeals," and 

"Second Application for Post-Conviction Relief' states as follows: 

HISTORY OF PETITIONER'S CASE 

Petitioner was charged on April 29, 1998, with the felony offense of Murder First Degree. 

On May 7, 1998, an Application was filed on Petitioner's behalf to determine her competency. On 

June 15, 1998, a hearing was held regarding Petitioner's competency where Petitioner was found 

competent to proceed. On July 27, 1998, a preliminary hearing was held in the matter. At the close 

of evidence Petitioner was bound over for trial. On April 5, 1999, a jury trial was commenced in the 

matter. Petitioner was represented at trial by privately retained counsel, Chris Lyons. The three 

week jury trial concluded on April 23, 1999, when Petitioner was found guilty. The jury 



recommended a life sentence. On July 7, 1999, Petitioner was fo1mally sentenced to life in prison. 

Petitioner was advised of her right to appeal. Petitioner perfected a direct appeal of her conviction 

where the following issues were raised on her behalf: 

I. The evidence was insufficient to sustain Appellant's conviction of Murder in the First 
Degree. 
II. The trial court committed reversible error in failing to submit a jury instruction on 
manslaughter. 
III. The jury should have received an instruction for manslaughter, consequently trial 
counsel was ineffective for failing to submit the written jury instruction on manslaughter. 
IV. Appellant received ineffective assistance of trial counsel when trial counsel failed to 
object to a statement made by Appellant prior to her Miranda warnings being read to her 
by law enforcement. 
V. The trial court erred in finding that Appellant has waived her rights and that her 
confession was freely and voluntarily made and trial counsel was ineffective in failing to 
present to the trial court at trial the fact that Appellant had been coerced into making the 
statement. 
VI. The trial errors complained of herein cumulatively denied Appellant's right to a fair 
trial under the United States and Oklahoma Constitution and therefore, her conviction and 
sentence must be reversed. 

On June 6, 2001, Petitioner's conviction was affirmed by the Court of Criminal Appeals 

in an unpublished summary opinion. (See St. v. Wilkens, F99-927) 

Petitioner filed her first Application for Post-Conviction-Relief on March 5, 2003 where she 

alleged as grounds for relief the following. 

1. Petitioner was denied her Sixth amendment right to counsel because trial counsel's failure to 

investigate the Petitioner's defenses constituted ineffective assistance of counsel. 

2. Petitioner was denied her Sixth Amendment right to counsel because trail counsel's failure to 

enter an outstanding bench warrant for Terry Carlton's arrest into evidence at her jury trial 

constituted ineffective assistance of counsel. 

3. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure to 

enter the results of her 28 April 1998 urinanalysis into evidence at her jury trial constituted 

ineffective assistance of counsel. 

4. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure to 

enter a transcript of Tulsa Police Officer Laura Fadem's previous in camera testimony into evidence 

before Petitioner's jury at Petitioner's April 1999 jury trail constituted ineffective assistance of 

counsel; and therefore, Petitioner's Appellate counsel's failure to raise this claim on direct appeal 



constituted ineffective assistance of appellate counsel. 

5. Petitioner was denied her sixth amendment right to counsel because trial counsel's failure to 

present testimony from a battered woman syndrome expert at Petitioner's April 1999 jury trial 

constituted ineffective assistance of counsel; and therefore, Petitioner's appellate counsel's failure to 

raise this claim on direct appeal constituted ineffective assistance of appellate counsel. 

6. The claims presented in propositions one through five cumulatively denied Petitioner her 

Sixth Amendment right to effective assistance of counsel in violation of the United States and 

Oklahoma Constitutions, and therefore her conviction and sentence should be reversed. 

On May 12, 2003 the Petitioner was allowed to amend her "Application for Post-Conviction" 

Relief. On August 22, 2003 the Petitioner's newly styled "Amended Application for Post

Conviction Relief' was denied by the Court. The Petitioner appealed the ruling denying the 

Petitioner's "Amended Application for Post-Conviction Relief' to the Oklahoma Court of Criminal 

Appeals. On August 5, 2004 the "Order Affirming Denial of Post Conviction Relief" from the 

Oklahoma Court of Criminal Appeals was filed in the instant matter. 

The Petitioner has now filed a "Motion for Appointment of Counsel," "Motion for Leave 

to Proceed in Forma Pauperis Without Pre-Payment of Fees and Supporting Affidavit Pursuant to 

57 O.S. § 566.3 for Prisoner Cases," "Motion for Evidentiary Hearing," "Motion to Disqualify 

Tulsa County District Attorney Tim Harris, the Tulsa County District Attorney's Office, and the 

Oklahoma Court of Criminal Appeals," and "Second Application for Post-Conviction Relief." 

In her "Motion for Appointment of Counsel" the Petitioner states that she desires counsel 

be appointed to represent her on her "Second Application for Post-Conviction Relief' as she is 

" ... incarcerated, indigent, and not schooled in the law ... " nor does she " ... possess any money or 

property except the negligible amount ... " in her "inmate trust and savings accounts." 

ARGUMENTS AND AUTHORITIES 

PROPOSITION I: 

PETITIONER IS NOT ENTITLED TO COURT APPOINTED COUNSEL IN THIS 
MATTER 

In Berget v. State, 1995 OK CR 66; 907 P.2d 1078 (Oki.Cr. 1995), the Court stated that 

"Under Oklahoma's system, unlike the federal system, there is no constitutionally required or 

statutorily guaranteed right to appointed counsel in post-conviction proceedings, except in capital 



cases, and then only if the petitioner can show he/she is indigent. 22 O.S.1991, § 1089 (B); 22 

O.S.1991, § 1360 (C). Further in Tigerv. State, 1993 OKCR43, i\3, 859P.2d 1117, 1117 

(Oki.Cr. 1993) the Court stated that "An indigent has the right to counsel and to records and 

transcripts at public expense for the purpose of perfecting a direct appeal (Citing to Hatch v. 

State, 1996 OK CR 37, if50, 924 P.2d 284, 294-95 (Oki.Cr. 1996)) The Court went on to state 

that "There is no right to counsel or to records and transcripts at public expense in state post

conviction proceedings." Id. 

Therefore the State would request that the Petitioner's "Motion for Appointment of 

Counsel" be denied. 

II. PROPOSITION TWO 

THE STATE DOES NOT OBJECT TO THE PETITIONER'S "MOTION FOR LEAVE 
TO PROCEED IN FORMA P AUPERIS WITHOUT PRE-PAYMENT OF FEES ... " 

Based on the averments and documentation supplied by the Petitioner in her "Motion for 

Leave to Proceed in Forma Pauperis without Pre-Payment of Fees and Supporting Affidavit 

Pursuant to 57 O.S. § 566.3 for Prisoner Cases," the State does not object to the Court's granting 

the foregoing motion. 

III. PROPOSITION THREE: 

PETITIONER'S SECOND APPLICATION FOR POST-CONVICTION RELIEF 
SHOULD BE DENIED AS ISSUES NOT RAISED IN PETITIONER'S FIRST 

APPLICATION FOR POST-CONVICTION RELIEF ARE WAIVED 

The Petitioner in her "Second Application for Post-Conviction Relief' argues that she 

was" ... deprived of her Fourteenth Amendment Right to due process before a fair and impartial 

tribunal in the District Court of Tulsa County and the Oklahoma Court of Criminal Appeals." 

In Smith v. State, 546 P.2d 1351 (Okla. Cr. 1976), the Court held that all issues known to a 

Petitioner must be raised in the first Application for Post-Conviction Relief or they will be deemed to 

have been waived. See also McClesky v. Zant, 499 U.S. 467, 111 S.Ct. 1454, 113 L.Ed.2d 517 

(1991) and Johnson v. State, 1991 OK CR 124, 823 P.2d 370. 

Further, the Oklahoma Court of Criminal Appeals has held that "[t]he mere fact that 



counsel fails to recognize the factual or legal basis for a claim, or fails to raise the claim despite 

recognizing it, is not sufficient to preclude enforcement of a procedural default. Murray v. 

Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91 L.Ed. 2d 397, (1986). See Wainright v. Sykes, 433 

U.S. 72, 97 S.Ct. 2497, 53 L.Ed. 2d 594 (1977)." Webb V. State, 835 P. 2d 1145 (Oki. Cr. 1992) 

IV. PROPOSITION FOUR 

THE PETITIONER'S "MOTION TO DISQUALIFY TULSA COUNTY DISTRICT 
ATTORNEY TIM HARRIS, THE TULSA COUNTY DISTRICT ATTORNEY'S 

OFFICE AND THE OKLAHOMA COURT OF CRIMINAL APPEALS SHOULD BE 
DENIED 

The Petitioner cites to no legal authority to disqualify the duly elected District Attorney, 

Tim Harris in this matter, or the Tulsa County District Attorney's Office. Further, since the 

Court of Criminal Appeals has exclusive appellate jurisdiction in criminal cases, it is axiomatic 

that District Courts are inferior to the Oklahoma Court of Criminal Appeals and this Court is 

therefore without authority to disqualify the Oklahoma Court of Criminal Appeals in this matter. 

Based on the foregoing the Petitioner's "Motion to Disqualify Tulsa County District 

Attorney Tim Harris, the Tulsa County District Attorney's Office, and the Oklahoma Court of 

Criminal Appeals" should be denied. 

V. PROPOSITION FIVE 

BASED ON THE ARGUMENTS PRESENTED IN PROPOSITION ONE (1) THROUGH 
FOUR ( 4), THE PETITIONER HAS NOT RAISED ANY GROUNDS WHICH REQUIRE 

THIS COURT TO CONDUCT AN EVIDENTIARY HEARING IN THIS MATTER. 
THEREFORE THE PETITIONER'S "MOTION FOR EVIDENTIARY HEARING" 

SHOULD BE DENIED 

The Petitioner asserts in her "Motion for Evidentiary Hearing" that in her "Second 

Application for Post-Conviction Relief' she has presented" ... compelling evidence of conflicts 

of interest an/or serious misconducts in the case on the part of Tulsa County District Attorney 

Tim Harris and two Oklahoma Court of Criminal Appeals judges ... " and therefore she is 

requesting an evidentiary hearing " ... to fully address my claim that I have been denied due 



process in the district and appellate courts." Based on the argument presented in propositions 

one (1) through four (4), the Petitioner is not entitled to an evidentiary hearing. 

In Banks v. State, 1991 OK CR 51; 810 P.2d 1286 (Oki.Cr. 1991) the Court stated that 

"The Oklahoma Legislature has provided that an evidentiary hearing on an application for post

conviction relief shall be held if the application cannot be disposed of on the pleadings and 

record, or there exists a material issue of fact." 22 O.S. 1981, § 1084. The Court went on to state 

that a Petitioner in an "Application for Post-Conviction Relief ... (t)he petitioner has no 

constitutional right to an evidentiary hearing on an application for post-conviction relief ... " Id. 

at 1297. 

Based on the argument presented in Propositions one (1) through four ( 4) above, the 

Petitioner's "Motion for Evidentiary Hearing" should be denied. 

Respectfully submitted, 

TIM HARRIS 
DISTRICT ATTORNEY __:::-----

ASSISTANT DISTRICT ATTORNEY 
900 Tulsa County Courthouse 
500 South Denver 
Tulsa, Oklahoma 74103-3832 
(918) 596-4975 
(918) 596-4824 facsimile 
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APRIL ROSE WILKENS, #282399 
MABEL BASSETT CORRECTIONAL CENTER 
29501 KICKAPOO ROAD 
MCLOUD, OK 74851 



IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA\l 
IN GO!JPT C, ... J,, .. <'li\L /\PPU.1.S 

APRIL ROSE WILKENS, ) ~,j r1 .-i~ OF C i'J .. ".! ,G,JlA 

Petitioner, )
) NOV 1 ;J 2009 

v. )) No. PC-2009-873 MIGHAEL S. HICHIE 
) ~,lc!H1l~ 

STATE OF OKLAHOMA, ) 
) 

Respondent. ) 

ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF 

Petitioner has appealed to this Court from an order of the District Court of 

Tulsa County denying her second application for post-conviction relief in Case 

No. CF-98-2173. In that case, Petitioner was found guilty by jury of Murder in 

the First Degree. Petitioner was sentenced to life imprisonment. Petitioner's 

Judgment and Sentence was affirmed by this Court on direct appeal. Wilkens v. 

State, F-1999-927, (Okl.Cr., June 6, 2001)(not for publication). 

Petitioner's first application for post-conviction relief was denied by the 

District Court on August 22, 2003. This Court affirmed the District Court's 

denial of relief. Wilkens v. State, PC-2003-1002, (Okl.Cr., August 2, 2004)(not for 

publication). 

On August 10, 2009, Petitioner filed her second application for post

, conviction relief in the District Court. 1 Relief was denied on September 15, 

2009. 

After a review of Petitioner's pleadings, we find Petitioner is not entitled 

1 In the application, Petitioner alleges that Tulsa County District Attorney Tim Harris harbored 
bias and prejudice against her, had a conflict of interest in the case, and should have been 
disqualified from prosecuting her case. 
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PC-2009-873, Wakens v. State 

to relief. All legal issues previously raised and ruled upon are res judicata and 

may not be the basis of a subsequent post-conviction application. Webb v, 

State, 1991 OK CR 38, 'II 6, 835 P.2d 115. Further, any issue that could have 

been previously raised, but was not, is waived, and may not be the basis of a 

subsequent post-conviction application. 22 O.S.2001, § 1086; Rules 2.l(B) & 

4.2(A), Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. 

(2009), We find Petitioner's current claims barred by the doctrines of res 

judicata and waiver. 

Thus, the order of the District Court of Tulsa County denying Petitioner's 

second application for post-conviction relief is AFFIRMED. Further, Petitioner 

has exhausted her State remedies regarding the issues raised in his appeal and 

applications for post-conviction relief,· Subsequent application on any of these 

issues is BARRED. Rule 5.4, Rules of the Oklahoma Court of Criminal Appeals, 

Title 22, Ch.18, App. (2009). Pursuant to Rule 3.15, Rules of the Oklahoma Court 

of Criminal Appeals, Title 22, Ch. 18, App. (2009), the MANDATE is ORDERED 

issued upon the filing of this decision. 

IT IS SO ORDERED. 
1~ 

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this /,3 day 

2 



ATIEST: 

~ 
PA 
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E.xl-l18, ,- t:t:-
Supreme Court of the United States 

Office of the Clerk 
Washington, DC 20543-0001 

Ms. April Rose Wilkens 
Prisoner ID 282399 
29501 Kickapoo Road 
McLoud, OK 74851 

Re: April Rose Wilkens 
v. Oklahoma 
No. 09-9086 

Dear Ms. Wilkens: 

April 19, 2010 

William K. Suter 
Clerk of the Court 
(202) 479-3011 

The Court today entered the following order in the above-entitled case: 

The petition for a writ of certiorari is denied. 

Sincerely, 

/j)~f.~ 
William K. Suter, Clerk 
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