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IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA 

APRIL ROSE WILKENS, 

Petitioner, 

vs. 

THE STATE OF OKLAHOMA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. PC-2003-1002 

RESPONSE TO APPLICATION FOR POST-CONVICTION RELIEF 

STATEMENT OF THE CASE 

On April 28, 1998, the Petitioner, April Rose Wilkens, shot and killed Terry 

Carlton. She was convicted of First Degree Murder, in Tulsa County District 

Court Case No. CRF-98-2173 . The Petitioner received a sentence of life 

imprisonment. Her direct appeal, this Court's case no . F-1999-927, was denied. 

OVERVIEW 

Each of Petitioner's six propositions set forth reasons which purportedly 

show she received ineffective assistance of counsel. Though these arguments will 

be addressed separately, the standard for evaluating ineffective assistance claims 

is governed by one standard . This Court established in Robinson v. State, 1995 

OK CR 25, 900 P.2d 389, that claims of ineffective assistance of counsel are to be 

judged in light of the Supreme Court's guidelines established in Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) . The 

Strickland test requires the Petitioner to show: 1) that counsel's representation 

fell below an objective standard of reasonableness, and 2) the reasonable 
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probability that, but for counsel's errors, the results of the proceedings would 

have been different. Robinson, at~ 51 and 403. 

The Petitioner's first four claims deal with the trial attorney's decision to 

omit cumulative evidence, or evidence that even if introduced, would not have 

ch?Jlged the outcome of the trial. The fifth claim is an alleged failure to provide 

expert testimony in support of her battered woman syndrome ("BWS") defense. 

This claim is specious, as the record is replete with expert testimony offered for 

this very purpose. The Petitioner sets forth a detailed Statement of Facts, even 

though the first six pages contains only citations to Petitioner's trial testimony. 

(Application, at 5-12) Additional facts relevant to this Response will be set forth 

in the body of the discussion below. 

ARGUMENT AND AUTHORITY 

In her first proposition, the Petitioner alleges her attorney erred by not 

calling as witnesses the attorneys she sought assistance from in filing three 

victim protection orders ("VPO's") against the decedent, Terry Carlton . She 

specifically says that attorney Claire Eagan should have been subpoenaed, as Ms. 

Eagan could have testified to seeing bruises on Petitioner after she and the 

decedent returned from Rome. (Application, at 14-15) The fact that Petitioner 

says she was beaten during the Rome trip was already established in the record. 

(Tr.10 at 1968-71) Furthermore, there was a large amount of evidence of prior 

physical altercations and mutual antagonism between the Petitioner and the 

decedent throughout their relationship. (See citations below) That an attorney 
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she went to for a VPO saw bruises on her sometime after her trip, is not evidence 

that she suffered abuse from the decedent, or that it occurred during the trip. 

Moreover, bringing in an attorney who helped her obtain a VPO would 

allow the prosecutor to remind the jury that she abandoned the same a short 

time later. The Petitioner readily admitted that the three times she sought VPO's, 

she never followed up and the orders were dismissed. (Tr.11 2283 & 2285) Her 

trial attorney's choice to not burden the record with cumulative evidence that did 

not directly support points already established, seems to be sound trial strategy. 

As noted in Cam.ran v. State, 1992 OK CR 17, ~ 45, 829 P.2d 47, 55, the 

Petitioner "[m]ust overcome the presumption that the challenged action might be 

considered strategy under the circumstances." As there were 21 prosecution 

witnesses and 20 defense witnesses encompassing fifteen (15) volumes of trial 

transcript, limiting cumulative testimony was a necessary and reasonable 

strategy. 

In her first proposition, the Petitioner also contends that her attorney was 

ineffective for failing to try to introduce an audio-taped phone conversation she 

had with the decedent. (Application, at 14) Reading the rambling transcript of 

the conversation, one realizes this is simply cumulative evidence of the couples 

mutual antagonism; a point repeatedly made in the record. (See also, S .E. 69 at 

35 minutes and citations herein) That the police were called out, or that she 

sought their assistance to initiate protection. (later refused), is also part of the 

record. Furthermore, there were likely compelling calls the decedent made to 
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seek protection from the Petitioner, such as the April 11, 1998 incident, where 

the police took the Petitioner away after she pointed a loaded gun a t Mr. Carlton 

and pulled the trigger. (Tr.9 1769; Tr.11 at 2085-2086 & S.E. 69 at 40 minutes) 

Luckily for Carlton, the gun misfired. Id. Another example of Petitioner 

p~ysically assaulting Carlton came in the cross-examination of Dr. Call, who 

knew of the incident where Tom King and Br½nda Fritz saw Petitioner kick 

decedent in the groin with such force that he doubled over in pain. (Tr.15 2882) 

Likewise, the Petitioner derides her attorney's failure to locate or use 911 

calls she made during disturbances with the decedent. In addition to the April 11 

incident, there was apparently a 911 call made to the police seeking protection 

from the Petitioner, like the time she was beating on the car of new boyfriend, 

Luke.Draffin, because he would not let her in his house. (Tr.7 at 1281-1285, &,·, 

1501) Not only would the 911 tapes have been cumulative, like much of the . ! 

other evidence, it could actually have been turned by the prosecution to show the 

Petitioner's propensity to resort to violence. Therefore, not only was there no 

gross incompetence displayed (first prong of Strickland), there was also no 

prejudice (second prong) from omitting these points. See Robinson, supra. 

The arguments in Petitioner's second proposition suffer the same infirmity. 

The Petitioner complains that in April of 1998 the police did not arrest Mr. 

Carlton on an outstanding misdemeanor bench warrant, and instead twice carted 

her away. Salient facts were omitted which explain this apparent anomaly. First, 

it was the police who arrested Carlton in February of 1998 for the misdemeanor 
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transporting a loaded firearm charge. (Tr.13 2716) That same night, the police 

went to great lengths to obtain a VPO for Petitioner before daybreak. (Tr.13 2716) 

As with the other two VPO's, the Petitioner simply let the matter drop. The bench 

warrant, of which the officer's were likely unaware, was later issued for the 

de~edent for failure to appear in court on the transporting firearm charge. 

Other salient facts omitted are the nature of'the April encounters· and why 

the Petitioner was taken away by the police. During the first April incident (April 

2nd
), witness Shawn Blankenship testified to having to file an EOD on the 

Petitioner because of her violent and erratic behavior, which included a claim that 

the son of God had broken into her home and was beating her. (Tr.15 2982-86) 

Her complaint regarding the second April incident (April 11 th
) was that the police 

were called out for a "domestic disturbance", yet she ended up in a psychiatric 

hospital and the police did nothing to the decedent. (S.E. 69 at 37 minutes) This 

is indicative of how the Petitioner uses half-truths to distort the record. She fails 

to admit that the "domestic disturbance" which led to her being taken to Eastern 

State was the incident where she held a loaded gun to the decedent 's head and 

pulled the trigger. (Tr.9 1769; Tr.11 at 2085-2086 & S.E. 69 at 40 minutes) Far 

from being the helpless victim in this situation, she was the unlawful aggressor. 

Additionally, she does not advise the Court that the decedent was also sent to 

Eastern State after this incident, but he was discharged after one day. (Tr. l 0 

2086) If the Petitioner replies and claims that this showed favoritism, she should 

be reminded that the record showed she received a longer commitment, because 
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when she was at a different rehabilitation hospital she as combative and had to 

be placed in seclusion and restraints. (Tr. IO 2196). 

The Petitioner admitted that the police were helpful to her and even 

obtained a VPO for her in the middle of the night. (Tr.11 2278; Tr.13 2716) One 

specific example of the police treating her well occurred the night of the shooting, 

when Officer Masek found her roller-skating late at night and chose to give her a 

ride home. Masek said the Petitioner seemed mad, but in control of her facilities. 

(Tr.11 at 1285 & 1288) A second example occurred in February of 1998 when, 

despite having evidence sufficient to make a felony drug arrest, Officer Tallman 

chose not to arrest Petitioner, but instead took her to a place that rendered 

psychiatric help . (Tr.13 at 2590-2603) A third example occurred when an officer 

picked up the Petitioner after she assaulted Luke Draffin's car, and rather than 

arrest her, she was instead driven home .. (Tr.15 2950) 

Importantly, even her own expert witness, Dr. Call, conceded that in this 

case, the police took the Petitioner seriously and says the legal system did not fail 

to protect her; the failure was her own choice not to follow up. (Tr.15 2862-63) 

Finally, even the Petitioner admitted that she was her own worst enemy when it 

came to enlisting police assistance. "I understand how it looks to them, you 

know, 14 times I called the police and they're like, why is she still with him?" 

(S.E. 69, at 36 minutes) There is a great deal of evidence in the record which 

establishes that the Petitioner was not treated unfairly by the local police. 
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Clearly, the arguments mentioned in the first two propositions that her 

trial attorney forsook, were cumulative or minor points which likely would have 

been turned by the prosecutor to Petitioner's detriment. As a result, the decision 

to exclude this evidence appears to be sound trial strategy. This Court has 

sta.~ed that it will not second guess matters concerning trial strategy if there is a 

reasonable basis for counsel's actions. See Rober.ts v. State, 1996 OK CR 7, ~ 

20, 910 P.2d 1071, 1080. Alternatively, the first prong of Strickland is not met 

in that most of the evidence was cumulative in this two-and-one-half week long 

jury trial. Finally, even if this Court finds these arguments showed gross 

incompetence on the part of the trial attorney, the argument is fatally flawed as to 

the second prong of the Strickland test. There is no reasonable probability, 

given the evidence in the record, that this additional evidence would have affected 

the outcome of the proceeding. See Robinson, supra. 

The Petitioner's third claim is somewhat difficult to fathom. She appears to 

be suggesting that her attorney erred by failing to seek the admission of what the 

Petitioner says is a negative urinalysis test taken the evening of April 28th
. 

However, the same would not have advanced her argument that she used 

reasonable force based on having suffered from BWS. Moreover, if such a test 

existed, it would contradict her own statement to police (S.E. 69 at 15 minutes), 

and would be inapposite to other testimony of her frequent drug use. (Tr.12 

2200; Tr.13 at 2590-97 and Tr.15 2818). There is no case law that indicates a 

BWS defense is unavailable to someone under the influence of an intoxicant. 
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There is also nothing in the record to suggest the State argued her voluntary 

intoxication-increased her culpability or helped prove any element of the crime. 

As noted in Smith v. State, 1998 OK CR 20, 1 8, 955 P.2d 734, 738: 

"Conclusory allegations, standing alone, will never support a finding that an 

attprney's performance was deficient." Finally, as with the first two propositions, 

this argument fails to meet the second prong of th¢ Strickland test. There is no 

reasonable likelihood that a test result proving she was more sober than believed, 

would have influenced the jury to render an acquittal. 

In her fourth proposition, the Petitioner says that Officer Laura Fadem's in 

camera testimony was "altogether different and strikingly contradictory". 

(Application, at 21) "During the in camera hearing, Fadem testified under oath 

that after Petitioner opened the door for officers, Lawson then asked Petitioner -

prior to Petitioner being informed of her Miranda rights - if Petitioner had shot 

Carlton." Id. The applicable in camera testimony went as follows: 

Q. Upon opening the front door, describe for the Court 
what happened. 

A. The front door is a single front door, and Officer Gann 
and Officer Lawson were standing behind them. And as 
the front door opened, Officer Gann said something to 
the - - to the - - to the - - to April, something to the effect 
of - -

MR. LYONS: Your Honor. 

Q. Without telling us what he said - -

A. Okay. 

Q. - - just tell us what happened. 
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A. Okay. I heard April say, "I shot him, he's in the 
basement." We went inside the door, I stood with April 
while Officer Gann and Officer Lawson went down the 
hallway and down into the basement. 

(Tr.6 at 1102-03) . 

During the m camera cross-examination, Officer Fadem admitted that 

because she was behind the first line of thre.e officers that entered when 

Petitioner opened the door, one of them could have asked a question which 

elicited the "I shot him" response. (Tr.6 at 1126-28) Officer Fadem's trial 

testimony was virtually identical. (Tr.7 at 1455-57) Petitioner incorrectly states 

that no objection was made to the testimony, as the transcript quoted above 

shows otherwise. (Application, at 21) 

She concludes this short proposition by saymg that Fadem was a key 

witness and that her "blatantly contradictory testimony" needed to be revealed. 

(Application, at 22) Though Fadem was somewhat uncertain of the chronology 

of the Petitioner's statement that she shot Carlton, or if the same was in response 

to a question, these difference do not alter the admissibility of the prodigious 

amount of explanation the Petitioner offered. Officer Fadem said: observed that, 

"From the moment I was standing with Ms. Wilken she was talking." (Tr.7 1417) 

Almost immediately after entry, Officer Fadem read Petitioner her Miranda 

rights, and upon doing so, Fadem said Petitioner remained very talkative, "telling 

me everything'' and continuing to be "very cooperative". (Tr.7 1419) 
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Within this fourth proposition, the Petitioner says Officer Lawson asked her 

if she shot Mr . Carlson and she said "yes". This preliminary question was a 

reasonable inquiry for the sake of officer safety, since a negative answer would 

have required immediate action to protect the officers and the public. Because 

th~ initial inquiry was not in a custodial context, the Miranda argument is 

inapplicable. Little v. State, 1981 OK CR 46, 1 5, 627 P.2d 445, 448. 

Furthermore, the Petitioner never stopped talking and was clearly determined to 

tell anyone who would listen exactly what occurred. (Tr.7 1417 & S.E. 69) Even 

her trial testimony filled over two volumes of transcript. (See Volumes 10-12, 

pages 1927-2381) That the first sentence of this flood of words m ay have been 

prompted by a question is clearly irrelevant. There is no error for Petitioner's 

attorney to fail to pursue a meritless claim. Cantley v. State, 1988 OK CR 87, ~ 

8 , 755 P.2d 96, 97 . Finally, even if the initial "I shot him" response had been 

stricken, the additional statements indicates that the outcome of the trial would 

have been the same and the second prong of Strickland was not established. 

In her fifth proposition , the Petitioner claims that her attorney erred by 

failing to introduce expert BWS testimony from a qualified witness. The 

Petitioner's expert witness, Dr . John Call, told the jury that he is a board certified 

forensic psychologist, one of only 175 in the United States. (Tr.15 2803) When 

he was asked to relate his "training and education or experience relating to 

battering or battered individuals," the following colloquy occurred: 
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(Tr.15 2807) 

A. Well, first off, as a state officer, and as a member of 
the Board of Directors of the Department of Mental 
Health, I and six other members of the Board are 
directly responsible for all state certified and contracted 
domestic violence facilities in the State of Oklahoma. 
Next, I have personally been involved in the treatment of 
battered women, and have also been involved in the 
analysis of battered women who killed the alleged 
batterer. And right no I'm involved in four cases of an 
individual - - of individuals where there's a battering 
women's syndrome issue: this case for, the defense, two 
other cases where there was a homicide, where I am 
consultant with the prosecution, the district attorneys, 
and then another case where I'm working with the 
district attorneys where there was an individual who 
was kidnapping a battered woman. 

Q. All right. And, Dr. Call, in relation to the battered 
women's experiences that you've had, have you 
diagnosed those situations as well, sir? 

A. Yes. Do you mean diagnose m terms of using our 
diagnostic measures? ~,:,. 

Q. Yes. 

A. Yes . 

Even the prosecutor stipulated that Dr. Call was an expert in this field. 

(Tr.15 2808) Petitioner's expert witness carefully explained BWS and how she 

exhibited signs thought to be symptomatic of the syndrome. (Tr.15 at 2815-22) 

Dr. Call also told the jury about "traumatic bonding'' and how the same explained 

some of Petitioner's actions. (Tr.15 2823-24) The Petitioner's expert told the jury: 

"I saw a classic pattern of a battered woman who would - would complain to 

friends, her office manager, I'm not going to see him again, it's horrible, he's 
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beating me up, going to doctors , and then getting back together." (Tr.15 2824) 

Finally, Dr. Call explained that Petitioner's subjective fear, as well as several 

behaviors "meshed in with the idea of that - - of a battered women syndrome, of 

that battered woman killing the assailant...". (Tr.15 2840) Dr. Call's final 

COI).clusion clearly supported the BWS defense. He said that the Petitioner had 

been in a long-term battering relationship with the. decedent and concluded: 

The defendant's descriptions of the events of the early 
morning of April 28, 1998, are consistent with other 
similar reports about the couple's battering relationship, 
and it 's my opinion that the balance of the data 
supports the conclusion that the defendant was 
psychotic at the time of the shooting, believed she was 
in danger, and believed that her use of force was 
justified. 

(Tr.15 at 2851-52) 

What damaged Dr. Call's conclusions were the numerous instances m 

cross-examination where the prosecutor received begrudging admissions that 

Petitioner's actions were atypical of one suffering BWS. Dr. Call had to admit, for 

example , that since one of the symptoms of BWS is passiveness and feeling of 

helplessness, the Petitioner's acts of physically assaulting the decedent at times 

was inconsistent with passive acts associated with BWS. (Tr.15 at 2928-29) 

This same admission was garnered based on Petitioner's extremely provocative 

action of placing a loaded gun to the decedent's head and pulling the trigger, 

which occurred on April 11, 1998. (Tr.15 2928) The expert also said the 

Petitioner's admission to the police that, rather than going out the front door she 

was going to "stay on course", was not indicative of a BWS sufferer, but showed 
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that she knew she had options. (Tr.15 2931-32) Dr. Call found it significant that 

the defendant had read books on BWS and he pointed out that killing was not a 

symptom of BWS; that very few battered women kill. (Tr.15 2940 & 2936) . 

Additionally, the Petitioner was financially independent of the decedent, she had 

her .. own home, and she was highly educated, holding a bachelor's degree in 

science and a master's degree in prosthetics. (Tr.15 2872-72) She and the 

decedent had no children and owned no joint property. Also atypical was the fact 

that the Petitioner had a new boyfriend and was admittedly just trying to break 

up "peacefully'' with the decedent. (S.E. 69 at 29 minutes) 

In summary, the Petitioner's assertion that her trial attorney failed to 

"present testimony from a BWS expert" (Application, at 23), is patently false and 

a gross distortion of the trial record. The p·erson she devotes three pages of her " • 

Brief to quoting, Dr. . Lenora Jordan, 1s a psychologist. (Tr.15 2876-77) 

Ironically, her expert, Dr. John Call 1s the only board certified forensic 

psychologist practicing in Oklahoma. (Tr.15 2803) He explained to the jury that 

he had extensive experience with BWS. (Tr.15 at 2815-22) Petitioner's attorney 

presented a great deal of BWS expert testimony which, if believed, would have led 

to a not guilty verdict. 

The jury also heard testimony from Dr. Theresa Farrow, the Petitioner's 

personal psychiatrist, who treated her through a series of twenty (20) sessions. 

(Tr.15 2994) Dr. Farrow testified that she .. had personally treated over 100 

patients who suffered from BWS and had evaluated several hundred more . Id. 
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When asked if she had formulated an opinion as to whether the Petitioner 

showed symptoms she considered consistent with BWS, she stated: "I do not 

believe she did." (Tr.15 2995) Saying that the Petitioner had probably suffered 

domestic abuse, Dr. Farrow indicated that not all abused persons fit into a BWS 

diqgnosis, and the Petitioner was one that clearly did not. (Tr.15 at 2996-97) 

As if her own personal psychiatrist were not ~hough to sink her BWS claim, 

the actions the Petitioner admitted to taking when she shot Mr. Carlton also 

showed that she was not suffering from BWS. Watching Petitioner's videotaped 

statement is a chilling reminder that her maniacal desire to 'peacefully' end the 

relationship bore no semblance to the desperate straits of a battered woman who 

cannot escape from the clutches of an abusive mate. Petitioner stated, for 

example, that although she understood people were puzzled that she kept going 

back to Mr. Carlton, she explained: "But what they don't understand is I tried to 

make a clear break with him ... " (S.E. 69, at 36 minutes) It seems clear that 

Petitioner's desire to go back to Carlton's home was not rooted in dependence or 

entrapment, but rather to end this former relationship on 'her terms'. 

Petitioner explained further: "My intention was to resolve it [the 

relationshipJ." Id., at 29 minutes. She further stated that she made a choice to 

shoot him, that she could have left Carlton's home, but staying was the only was 

she could be sure the relationship end 'peacefully'. Id. Petitioner said she was 

there because she thought she could make peace with Carlton; that she could 

"help him." Id., at 10 minutes. Asked why did she not just leave, her response 
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was: "Every time I left before there was no resolution; this time I thought I could 

make peace with the man." Id., at 28 minutes. Petitioner also stated that her 

intention was , that if he got violent with me, "to shoot." Id., at 17 minutes. 

The Petitioner's failure to persuade the jury that gunning down Mr. Carlton 

was reasonable, was not a result of her attorney failing to put on expert BWS 

evidence. Rather, it was the overwhelming evidence that the shooting was 

calculated and intentional. It did not help Petitioner's veracity that she was 

caught making patently untruthful statements. For example, the Petitioner told 

police that this was the first time she had used meth, which was proven at trial to 

be untrue when the defendant said she was a severe drug user and had been 

since she was a teenager. (Tr.11 2200) In fact, the Petitioner admitted to Dr. Call 

that she called her dr;ug supplier hours hefore the shooting, seeking "better dope': . .

(Tr.15 2868) (Other examples of untruthful statements are contained in the 

State's Response Brief, filed on direct appeal in case number F-1999-927). 

In her sixth and final proposition the Petitioner claims that the cumulative 

evidence of ineffective counsel should persuade this Court to give her relief. 

However, as there was no error, there can be no accumulation of error. Clayton 

v. State, 1995 OK CR 3, ~ 27, 892 P.2d 646, 657. Furthermore, the strong 

evidence of guilt indicates that even had the attorney acted differently, it clearly 

would not have changed the outcome of the trial. See) Robinson) supra. In 

conclusion, for the reasons given herein, the. Respondent respectfully requests 

that this Court deny the Petitioner's Application for Post-Conviction relief. 
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Respectfully Submitted 

W.A. DREW EDMONDSON 

AIT~;_G;:;zOF OKLAHOMA 
WILLIAM R. HOLMES, OBA #11867 
ASSISTANT ATTORNEY GENERAL 
2300 N. Linc.pln Blvd. 
112 State Capitol Building 
Oklahoma City, OK 73105 
(405) 521-3921 

ATIORNEYS FOR RESPONDENTS 

CERTIFICATE OF MAILING 

Oµ· this 28th day of May, 2004, a true and correct copy of the foregoing 
was mailed postage prepaid to: 

April Rose Wilkens, # 282399 
M.B.C.C., 29501 Kickapoo Rd. 
McLoud, OK 74851-8339 

WILLIAM R. HOLMES 
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