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) 
) 
) No. PC-2003-1002 
) 
) 
) 
) 

ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF 

The Petitioner has appealed to this Court from an order of the District 

Court of Tulsa County denying her application for post-conviction relief in Case 

No. CF-1998-2173. In that case, Petitioner was convicted by a jury of Murder in 

the First Degree and was sentenced to Life imprisonment. Petitioner appealed to 

this Court and her Judgment and Sentence was affirmed. Wilkens v. State, No. 

F-99-927 (Old.Cr. April 3, 2001) (summary opinion, not for publication). 

In her original and amended applications for post-conviction relief filed in 

the District Court, Petitioner's propositions of error included claims she was 

denied the right to effective assistance of trial and appellate counsel. Petitioner 

claimed trial counsel was ineffective for failing to investigate her defenses, for 

failing to introduce into evidence an outst~ding arrest warrant against the 

victim, for failing to introduce into evidence her urinalysis, for failing. to introduce 

into evidence the in camera testimony of a police officer, for failing to introduce 



into evidence the testimony of an expert on battered woman syndrome, and for 

the cumulative effect of these failures. Petitioner claimed appellate counsel was 

ineffective for failing to assert or adequately raise on direct appeal these claims 

relating to trial counsel's performance. The District Court found Petitioner had 

not ·overcome the first tier of the test in Strickland v. Washington, 466 U.S. 668, 

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). 

In this appeal, Petitioner contends she was denied effective assistance of 

both trial and appellate counsel. Petitioner complains her trial counsel failed to 

investigate her defenses and present critical exculpatory evidence as outlined in 

her post-conviction application filed in the District Court. Petitioner complains 

her appellate counsel failed to raise these claims on direct appeal. Petitioner 

primarily challenges the District Court's finding relating to battered woman 

syndrome ("BWS"). Petitioner complains her trial attorney failed to present 

testimony from a qualified BWS expert, and went so far as to erroneously 

represent a forensic psychologist as a BWS expert. She claims appellate 

counsel's failure to assert this issue amounts to ineffective assistance of counsel 

as found in Paine v. Massie, 339 F.3d 1194 (10th Cir. 2003). 

Initially, this Court directed the State to respond to Petitioner's post

conviction appeal. The State has filed a response, and Petitioner has filed a reply 

to the response. Records and transcripts designated by the parties have also 

been filed in this matter. 

Petitioner has failed to establish entitlement to relief in a post-conviction 

proceeding. With the exception of her claim of ineffective appellate counsel, the 
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propositions of error asserted by Petitioner in this post-conviction proceeding, 

including her claim of ineffective trial counsel, either were raised or could have 

been raised during trial or on direct appeal. All issues which were previously 

asserted are barred as res judicata, and all issues which could have been 

previously asserted qJ"e waived. Such issues may not be the basis of a post

conviction application. 22 O.S.2001, § 1086; Fowler v. State, 1995 OK CR 29, 

,i2, 896 P.2d 566, 569. 

To support a claim of ineffective appellate counsel, Petitioner must 

establish appellate counsel's performance was deficient under prevailing 

professional norms, and that but for the deficient performance the outcome of 

the appeal would have been different, or she must establish that she is factually 

innocent. Strickland v. Washington, 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 

2064, 2068, 80 L.Ed.2d 674, 693, 698 (1984). Petitioner's claim that her 

appellate counsel was ineffective is without merit. Petitioner's reliance on Paine 

to support her claim of ineffective appellate counsel with regard to her BWS 

claim is misplaced. 

Contrary to the assertion of the United States Court of Appeals for the 

Tenth Circuit, this Court, in Bechtel v. State, 1992 OK CR 55, 840 P.2d 1, did not 

announce the professional standard in Oklahoma for an attorney representing a 

battered woman. See Paine v. Massie, 339 F.3d 1194, 1202-03. This Court 

cannot and would not ignore our adversarial- system of justice and dictate that 

trial counsel is required to present a criminal defense in a specified way. 

Nowhere in the Bechtel decision is effectiveness of counsel even discussed. 
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In Bechtel, this Court decided the case or controversy presented, and the 

decision must be read within that context, to-wit: whether the trial court erred in 

refusing to allow any expert testimony on the battered woman syndrome. 

Bechtel, 1992 OK CR 55 at ,r1, ,r,r14-27, 840 P.2d at 4, 6-10; Okla. Const, art. 

vu;§§ 1, 4; see also U.S. Const. art. III. 1 The Bechtel decision was written so 

that, on remand, the new trial in that case would be conducted in a manner 

consistent with the opinion. Bechtel, 1992 OK CR 55 at ,r46, 840 P.2d at 15. 

The standards of reasonableness discussed in the opinion were established to 

assist "the finder of fact" in measuring the accused's perceptions of danger, its 

imminence, and what actions are necessary to protect herself. Bechtel, 1992 OK 

CR 55 at ,r31, 840 P.2d at 10. Such standards may be used to prepare for an 

appropriate BWS case, but were not meant to be ABA Guidelines or other 

professional standards by which an attorney's performance is measured. Cf 

Wiggins v. Smith, 539 U.S. 510, 123 S.Ct: 2527, 156 L.Ed.2d 471 (2003). 

Petitioner's complaint that appellate counsel failed to raise issue on direct 

appeal does not establish ineffectiveness. Walker v. State, 1997 OK CR 3, 114, 

933 P.2d 327, 334. Petitioner makes one specific complaint that her appellate 

counsel's performance was deficient under prevailing professional norms. She 

claims appellate counsel was ineffective for not asserting a challenge to the 

credentials of the witness presented as an expert on BWS by her retained trial 

counsel. Petitioner contends the witness · was not an expert because his 

1 This Court held that the trial court erred by refusing to allow any expert 
testimony on BWS. Bechtel is not directly applicable if a trial court does not 
exclude proffered evidence on BWS. 
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testimony was not consistent with writings by Dr. Lenore Walker in her book The 

Battered Woman Syndrome, 2nd Ed. (New York: Springer Publishing Company, 

2000). 

At trial, both counsel for Petitioner and the prosecutor acknowledged that 

the · witness was an expert. The witness is a board certified psychologist in 

Oklahoma, and testified that he had extensive experience with BWS. As the 

District Court found, Petitioner has not established that any failure by her 

appellate counsel, to raise or adequately challenge the status of the witness as 

an expert in this case, caused counsel's performance to be deficient under 

prevailing professional norms. Strickland, supra. 

Finally, Petitioner has not established that she is factually innocent. 

Strickland, supra. Petitioner's jury found beyond a reasonable doubt that 

Petitioner's use of deadly force was not necessary to protect herself from 

imminent danger of death or great bodily harm. As the State notes, the record 

contains overwhelming evidence that the shooting was calculated and 

intentional. 

IT IS THEREFORE THE ORDER OF THIS COURT that the order of the 

District Court of Tulsa County denying Petitioner's application for post

conviction relief in Case No. CF-1998-2173 should be, and is hereby, 

AFFIRMED. 

of 

IT IS SO ORDERED. 

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this~y 

tZr}~ , 2004. 
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NOT PARTICIPATING 
CHARLES S. CHAPEL, Judge 

AITEST: ~ 
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