
IN THE DISTRICT COURT IN AND FOR TULSA CO 

STATE OF OKLAHOMA MAR 2 ? 2003 

APRIL ROSE WILKENS, ) Sflk'trHOWESMIIH.OOURTQ.&a< 
) ,.,,,.,1.0fOKlA. TIISACOONTV 

Petitioner, ) 
) 

vs. ) Case No. CF 98-2173 
) 

STATE OF OKLAHOMA, ) 
) 

Respondent. ) 

RESPONSE TO 
APPLICATION FOR POST-CONVICTION RELIEF 

COMES NOW the State of Oklahoma, by and through its duly elected District Attorney, 

Tim Harris, through his Assistant District Attorney, Fred J. Morgan, and in response to Petitioner's 

Application for Post-Conviction Relief states: 

HISTORY OF PETITIONER'S CASE 

Petitioner was charged on April 29, 1998, with the felony offense of Murder First Degree. 

On May 7, 1998, an Application was filed on Petitioner's behalf to determine her compete_ncy. On 

June 15, 1998, a hearing was held regarding Petitioner's competency where Petitioner was found 

competent to proceed. On July 27, 1998, a preliminary hearing was held in the matter. At the close 

of evidence Petitioner was bound over for tiial. On April 5, 1999, a jury trial was commenced in the 

matter. Petitioner was represented at trial by privately retained counsel, Chris Lyons. The three 

week jury trial concluded on April 23, 1999, when Petitioner was found guilty. The jury 

recommended a life sentence. On July 7, 1999, Petitioner was formally sentenced to life in prison. 

Petitioner was advised of her right to appeal. Petitioner perfected a direct appeal of her conviction 

where the following issues were raised on her behalf: 



I. The evidence was insufficient to sustain Appellant's conviction of Murder in the First 
Degree. 
II. The trial court committed reversible error in failing to submit a jury instruction on 
manslaughter. 
III. The jury should have received an instruction for manslaughter, consequently trial 
counsel was ineffective for failing to submit the written jury instruction on manslaughter. 
IV. Appellant received ineffective assistance of trial counsel when trial counsel failed to 
object to a statement made by Appellant prior to her Miranda warnings being read to her 
by law enforcement. 
V. The trial court erred in finding that Appellant has waived her rights and that her 
confession was freely and voluntarily made and trial counsel was ineffective in failing to 
present to the trial court at trial the fact that Appellant had been coerced into making the 
statement. 
VI. The trial errors complained of herein cumulatively denied Appellant's right to a fair 
trial under the United States and Oklahoma Constitution and therefore, her conviction and 
sentence must be reversed. 

On June 6, 2001, Petitioner's conviction was affirmed by the Court of Criminal Appeals 

in an unpublished summary opinion. (See St. v. Wilkens, F99-927) 

Petitioner has now filed this Application for Post-Conviction-Relief where she has alleged 

as grounds for relief. 

1. Petitioner was denied her Sixth amendment right to counsel because trial counsel's failure 

to investigate the Petitioner's defenses constituted ineffective assistance of counsel. 

2. Petitioner was denied her Sixth Amendment right to counsel because trail counsel's failure 

to enter an outstanding bench warrant for Terry Carton's arrest into evidence at her jury trial 

constituted ineffective assistance of counsel. 

3. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure 

to enter the results of her 28 April 1998 urinanalysis into evidence at her jury trial constituted 

ineffective assistance of counsel. 

4. Petitioner was denied her Sixth Amendment right to counsel because trial counsel's failure 

to enter a transcript of Tulsa Police Officer Laura Fadem's previous in camera testimony into 



evidence before Petitioner's jury at Petitioner's April 1999, jury trail constituted ineffective 

assistance of counsel; and therefore, Petitioner's Appellate counsel's failure to raise this claim on 

direct appeal constituted ineffective assistance of appellate counsel. 

5. Petitioner was denied her sixth amendment right to counsel because trial counsel's failure 

to present testimony from a battered woman syndrome expert at Petitioner's April 1999 jury trial 

constituted ineffective assistance of counsel; And therefore, Petitioner's appellate counsel's failure 

to raise this claim on direct appeal constituted ineffective assistance of appellate counsel. 

6. The claims presented in propositions one through six cumulatively denied Petitioner her 

Sixth Amendment right to effective assistance of counsel in violation of the United States and 

Oklahoma Constitutions, and therefore her conviction and sentence should be reversed. 

ARGUMENTS AND AUTHORITIES 

PROPOSITION I 

THE RULE OF RES JUDICATA BARS REVIEW OF THOSE GROUNDS 
WHICH WERE RAISED ON DIRECT APPEAL. 

Petitioner's only issue in this Application for Post-Conviction-Relief concerns the 

effectiveness of her trial counsel. This issue was raised by the Petitioner in the direct appeal of her 

case. The Court of Criminal Appeals has held that unless an issue was inadequately raised on direct 

appeal, the doctrine of res judicata bars review of that issue on direct appeal. See Castleberry v. 

State, 590 P.2d 697 (Okla. Cr. 1979), Grimes v. State, 512 P. 2d 231 (Okl.Cr. 1973), Harrell v. State, 

493 P.2d 461 (Okla. Cr. 1972), McC/esky v. Zant, 499 U.S. 467, 111 S.Ct. 1454, (1991) and Johnson 

v. State, 823 P. 2d 370, (Okl.Cr. 1991). 

In the present case, the Petitioner has failed to indicate that these issues were inadequately 



presented on direct appeal; therefore, the Petitioner is now barred from raising these issues on Post

Conviction Relief. It is important to note that the appeals court carefully reviewed the allegations of 

ineffectiveness of trial counsel. Three of the six propositions raised by Petitioner in her direct appeal 

involved ineffectiveness of trial counsel. The Court of Criminal Appeals stated in their summary 

op1mon: 

"In Proposition II, the trial court did not err in failing to sua sponte instruct on first degree 
manslaughter as such an instruction was not warranted by the evidence. Shrum v. State, 
991 P.2d 1032, 1036 (Okl.Cr.1999).1 See also Lev. State, 947 P.2d 535, 546 
(Okl.Cr.1997). In Proposition III, we find trial counsel was not ineffective for failing to 
request a jury instruction on first degree manslaughter as such an instruction was not 
warranted by the evidence. Workman v. State, 824 P.2d 378,383 (Okl.Cr.1991). 
In Proposition N, Appellant has failed to show a reasonable probability that, but for 
counsel's failure to object to the admission of her initial statements made to police at the 
murder scene, the result of the proceeding would have been different. Strickland v. 
Washington, 466 U.S. 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984); Fisherv. State, 
736 P.2d 1003, 1012 (Okl.Cr.1987). Assuming arguendo, Appellant's initial statements 
made at the murder scene were subject to Miranda any error in admitting those statements 
was harmless beyond a reasonable doubt as other admissions made after the giving of the 
Miranda warning and the waiver of those rights were properly admitted. See Bartell v. 
State, 881 P.2d 92, 99 (Okl.Cr.1994). Consequently, any failure by trial counsel to object 
to the admission of those initial statements did not prejudice Appellant and therefore is 
not indicative of ineffective assistance. Phillips v. State, 989 P.2d 1017, 1044 
(Okl.Cr.1999). In Proposition V, sufficient evidence was presented to show that 
Appellant's statements made during the videotaped interview were made knowingly, 
voluntarily and freely. Therefore, the trial court properly admitted the statements. Gilbert 
v. State, 951 P.2d 98, 111 (Okl.Cr.1997). Further, trial counsel was not ineffective for 
failing to object to the admissibility of Appellant's statements on the grounds her 
statements were coerced by the failure ofth.e police to irnmediately provide her with a 
rape examination and medical treatment. Finally, in Proposition VI, Appellant was not 
denied a fair trial by the accumulation of error. Short v. State, 980 P .2d 1081, 1109 
(Okl.Cr.1999). Accordingly, this appeal is denied." 

The State would submit that Petitioner is barred by res judicata from raising the issue of the 

effectiveness of trial counsel and that the Court should deny the Petitioner's Application for Post

Conviction Relief for that reason. 



PROPOSITION II 

ISSUES NOT RAISED ON APPEAL ARE BARRED BY RES 
JUDICATA FROM BEING RAISED BY POST-CONVICTION 
RELIEF. 

The Court in Harrell v. State, 493 P .2d 461 (Okla. Cr. 1972), and more recently in Jones v. 

State, 704 P .2d 1138 (Okla. Cr. 1985), has held if an issue is bypassed on direct appeal it may not 

be asserted an Application for Post-Conviction Relief. 22 O.S. 1981 §§ 1080, 1086. See also 

McClesky v. Zant, 499 U.S. 467, 111 S.Ct. 1454, 113 L.Ed.2d 517 (1991) a.11dJohnson v. State, 1991 

OK CR 124, 823 P.2d 370. In this case Petitioner raised the issue of the effectiveness of her trial 

counsel on direct appeal. She attempts, in this Application to Post-Conviction-Relief, to raise the 

issue again regarding specific actions and inactions of her trial counsel which were not specifically 

raised on direct appeal. 

The Oklahoma Court of Criminal Appeals has held that "[t]he mere fact that counsel fails to 

recognize the factual or legal basis for a claim, or fails to raise the claim despite recognizing it, is 

-
not sufficient to preclude enforcement of a procedural default. Murray v. Carrier, 477 U.S. 478, 106 

S.Ct. 2639, 91 L.Ed.2d 397 (1986). See Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 2497, 53 

L.Ed.2d 594 (1977)." Webb v. State, 835 P.2d 115 (Okl.Cr. 1992). 

Petitioner's issues of error could have been raised during trial or on appeal. They were not 

raised and should now be barred by res judicata. 

PROPOSITION III 

PETITIONER WAS PROVIDED EFFECTIVE ASSISTANCE 
OF COUNSEL. COUNSEL'S PERFORMANCE AT TRIAL 
WAS SUFFICIENT TO PRODUCE A RELIABLE JUST 
RESULT. APPELLATE COUNSEL IS NOT REQUIRED TO 
ADVANCE EVERY ARGUMENT, REGARDLESS OF MERIT. 



Petitioner's error alleges she was denied effective assistance of counsel during at trial and on 

direct appeal. The proper standard to measure assistance of counsel is "reasonably effective 

assistance". In Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), the 

Court set out the proper standards for measuring effective assistance of counsel in a two-tier test. 

First, Petitioner is required to show that counsel's performance was deficient under prevailing 

professional norms, and that but for the deficient performance the outcome of his case would be 

different. This requires a showing that counsel made errors so serious that counsel was not 

functioning as the counsel guaranteed a defendant under the Sixth Amendment. Second, Petitioner 

must show that the deficient performance prejudiced his defense. This requires showing that 

counsel's errors were so serious as to deprive a defendant of a fair trial, a trial whose result is 

reliable. See also Workman v. State, 824 P. 2d. 378 (Oki.Cr. 1991). Furthermore, a defendant must 

overcome the presumption that, under the circumstances, the challenged action might be considered 

sound strategy because this court will indulge a strong presumption that counsel's conc!_uct falls 

within the wide range ofreasonable professional assistance." Strickland, 466 U.S. at 689, 104 S.Ct. 

at 2065. 

Examination of the record reveals that Petitioner's arguments fail to overcome the first tier 

of the Strickland test. Petitioner's trial counsel acted as a reasonable competent attorney under the 

facts and circumstances of this case. A competency hearing was held regarding Petitioner. He 

obtained discovery materials from the State. He filed a Motion to Quash. He ordered a transcript 

of the preliminary hearing. He filed a Motion to Produce, or Examine or Inspect all tapes taken 

during the investigation of the case and to take copies of all physical evidence to be used at trial. 



Jury selection at trial lasted one week. Eight jurors were excused for cause. Petitioner's Attorney 

exercised eight peremptory challenges. Forty witnesses were sworn for the trial. Petitioner's 

attorney cross-examined witnesses. Petitioner's attorney called numerous witnesses including an 

expert in the field of the Battered Woman Syndrome. A reviewing court should indulge "a strong 

presumption that counsel's conduct falls within the wide range of reasonably professional 

assistance", Strickland. 

Petitioner's argument regarding the effectiveness of her trial counsel also fails the second 

element of Strickland, the prejudice element. Petitioner's identification of deficiencies in trial 

counsel's performance without addressing the prejudice element is fatal to her claim of 

ineffective counsel. (See Douglas v. State, 1997 Ok CR 79, 108 P.2d 651. If each of the 

Strickland prongs are not proven, it is fatal to the claim of ineffective assistance of counsel. 

Thornburg v. State, 199 Ok CR 32, 985 P.2d 1234, 1245. In Turrentine v. State, 1998 OK CR 

33, 955 P.2d 955,970 & 971, the Oklahoma Court of Criminal Appeals stated that "when a claim 

of ineffectiveness of counsel can be disposed of on the ground of lack of prejudice, that course 

should be followed. Concerning the prejudice prong, the U. S. Supreme Court stated in 

Strickland, 

[An appellant] alleging prejudice must show that counsel's errors were so serious as to 
deprive the defendant of a fair trial, a trail whose result is reliable. "The essence of an 
effective-assistance claims is that counsel's unprofessional errors so upset the adversarial 
balance between defense and prosecution that the trial was rendered unfair and verdict 
suspect" 

Appellate counsel is also held to the Strickland test ofreasonably effective assistance. The 

Oklahoma Court of Criminal Appeals further defined the test in Cartwright v. State, 708 P.2d 592 

(Okla. Cr. 1985). The Court held that counsel is not required to advance every argument, regardless 



of merit. See also Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983), and Webb 

v. State, 835 P.2d 115 (Okl.Cr. 1992). In fact, appellate counsel's refusal to raise non-frivolous 

allegations maybe evidence of effectiveness. Banks v. State, 810 P.2d 1286, 1290 (Okl.Cr. 1991), 

and Nguyen v. State, 844 P.2d 176, 178 (Okl.Cr. 1992). 

Petitioner's appellate counsel carefully selected legal issues to be raised on appeal. The 

Appeals Court denied relief In Taylor v. State, 659 P.2d 362,365 (Okla. Cr. 1983), the Court held 

"lack of success is not the proper measure for determining the adequacy of legal representation". 

Petitioner's appellate counsel was reasonably competent. Further, petitioner has failed to show that 

there is a reasonable probability that, but for counsel's error the results of the direct appeal or the jury 

verdict of guilt beyond a reasonable doubt would have been changed. 

There comes a point in the legal process, be it at the trial or appeal level, that a 

defendant/appellant has to assume responsibility for his own acts. An attorney's role is to aid or 

assist a defendant and in this capacity is in a somewhat servient role. See Strickland v. Washington, 

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Lawyers merely advise whereas judges 

decide issues. Any client that abdicates his right to make his own choices and leaves it to his 

attorney does so at his own peril. In this case, Petitioner has failed to show he was denied an appeal 

through no fault of his own. 

Respectfully submitted, 

TIM HARRIS 
DISTRICT ATTORNEY 



By: 
" D J. MORGAN OBA# 6386 

ASSISTANT DISTRICT ATTORNEY 
406 Tulsa County Courthouse 
Tulsa, Oklahoma 74103-3832 
(918) 596-4875 
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IN THE DISTRICT COURT OF TULSA COUNTY 
STATE OF OKLAHOMA 

APRIL ROSE WILKENS, 

Petitioner, 

DISTRICT COURT I • -

) 
) 
) 
) 
) 
) 
) 
) 
) 

APR 11 2003 

~y HOWE SMITH, COURT Cl.ERK 
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"' 

vs. Case NO. CF-98-~ 

STATE OF OKLAHOMA 

Respondent. 

PETITIONER'S REPLY TO STATE'S RESPONSE TO 
APPLICATION FOR POST-CONVICTION RELIEF 

COMES NOW APRIL ROSE WILKENS, Petitioner, on her own behalf, and hereby 

respectfully replies to the State's Response to her Application for Post Conviction Relief 

ARGUMENT AND AUTHORITIES 

PROPOSIDON ONE 

PETITIONER'S CLArnS ARE NOT BARRED 

Petitioner filed the instant Application for Post-Conviction Relief ("Application") on 05 

March 2003. The State filed its Response to Application for Post-Conviction Relief 

(''Response") on 27 March 2003. The State argued therein that each of Petitioner's claims is 

barred by res judicata and doctrine of waiver. 

The State begins its Response with a section entitled "History of Petitioner' s Case," in 

which it recites the litany of date~hrelevant to procedural history. The State excludes from this 

"History of Petitioner' s Case" the fact that Petitioner also pursued federal review. The results 

reached by the federal court are crucial to the instant Application. 

Specifically, Petitioner filed a habeas petition in the United States District Court for the 

Northern District of Oklahoma ("U.S. District Court"). Petitioner argued the same ineffective 

1 



assistance of trial counsel claims that she presents in this Application. The Oklahoma Attorney 

General filed a motion to dismiss Petitioner's habeas petition on the ground that Petitioner failed 

to exhaust her state remedies. The U.S. District Court agreed with the Attorney General that 

. . 
Petitioner "has an available remedy, an application for post-conviction relief, for those claims." 

Wilkens v. Shoecraft, U.S. District Court, Order at 4. 1 However, rather than grant the Attorney 

General's motion to dismiss, the U.S. District Court ordered that Petitioner's habeas claims be 

held in abeyance while Petitioner applies for post-conviction relief in the state courts. See 

Wilkens v. Shoecraft, U.S. District Court, Order at 4. 

Petitioner dearly set out relevant parts of the U.S. District Court Order in 'her 

Application. See Application at 2-4. Nevertheless, the State of Oklahoma, by and through the 

Tulsa County District Attorney, argued in the Response to the Petitioner's Application that now, 

despite the U.S. District Court Order, Petitioner's claims are barred. the Tulsa County District 

Attorney argued this procedural bar cognizant of the fact that the State of Oklahoma, by and 

through the Oklahoma Attorney General, successfully argued in federal court that Petitioner has 

an available state remedy, an application for post-conviction relief, for her allegations regarding 

trial counsel's performance. See Wilkens v. Shoecrcift, U.S. District Court, Order at 4. 

Petitioner respectfully submits that her claims regarding counsel's performance are not 

barred by res judicata and the doctrine of waiver. However, should this Court now agree with 

the Tulsa County District Attorney that her claims are barred and that Petitioner does not 

otherwise have an available state remedy for those claims, Petitioner hereby requests that this 

Court grant her leave to amend her Application to add ineffective assistance of appellate counsel 

with respect to the following propositions: 

1 
A copy of the U.S. District Court Order in Wilkens v. Shoecraft, Petitioner's federal case, is attached to 

this Reply 

2 
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1) The Petitioner was denied her Sixth Amendment Right to Counsel because Trial 

Counsel's failure to investigate the Petitioner's defenses constituted ineffective 

assistance of counsel; 

2) The Petitioner was denied her Sixth Amendment Right to Counsel because Trial 

Counsel's failure to enter an outstanding Tulsa County bench warrant for Terry 

Carlton's arrest into evidence at her jury trial constituted ineffective assistance of 

counsel; and 

3) Petitioner was denied her Sixth Amendment Right to Counsel because Trial 

Counsel's failure to enter the results of her 28 April 1998 urinalysis into evidence 

at her jury trial constituted ineffective assistance of counsel. 

In this Application, Petitioner did not include ineffective assistance of appellate counsel 

with respect to these three propositions because she understood that during direct review, only 

claims that are apparent from the transcripts and court documents filed during trial could be 

raised; and because the U.S. District Court held in her federal case that "Petitioner may seek 

post-conviction relief in the state courts on her unexhausted claims by filing an application for 

post-conviction relief in Tulsa County District Court, Case No. CF-98-2173." Wilkens v. 

Shoecraft, U.S. District Court, Order at 4. 

PROPOSmON TWO 

THERE EXISTS EVIDENCE OF MATERIAL FACTS IN PETITIONER'S 
CASE, NOT PREVIOUSLY PRESENTED AND HEARD, THAT 
REQUIRES VACATION OF PETITIONER'S CONVICTION AND 
SENTENCE IN THE INTEREST OF JUSTICE; AND PETITIONER'S 
CONVICTION AND SENTENCE VIOLATE THE UNITED STATES AND 
OKLAHOMA CONSTITUTIONS 

The Tulsa County District Attorney has proposed in his Response that Petitioner's claims 

regarding her counsel's failure to investigate and present evidence are not serious. See Response 

3 
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at 5-6. As previously outlined by Petitioner in her Applicatiol'.½ the Oklahoma Attorney General 

and the U.S. District Court have already agreed that Petitioner's allegations regarding her 

counsel's performance are serious. See Application at 3. 

In the attached U.S. District Court Order in Wilkens v. Shoe craft, Petitioner's federal 

case, the U.S. District Court articulated that: 

As noted by Respondent in the brief in support of the motion to dismiss, 
"Counsel for Petitioner bas raised some serious allegati~ns regarding trial counsel's 
performance and has even obtained an affidavit of Federal pistrict Judge Claire Eagan." 
(#7 at 5). Toe Court agrees with Respondent that Petitioner1s allegations concerning trial 
counsel's performance are serious and should be presented to the state courts. Wilkens v. 
Shoecraft, U.S. District Court, Order at 5. 

I 

Furthermore, in denying the Oklahoma Attorney General's motion to dismiss Petitioner's 

claims, the U.S. District Court held that "[u]nder the facts of this case, the Court finds that in the 

interest of justice, this action should not be dismissed without prejudice but instead held in 

abeyance pending exhaustion of available state remedies by Petitioner." Wilkens v. Shoecraft, 

U.S. District Court, Order at 4. (emphasis added) 

Accordingly, pursuant to 22 O.S. § 1080, Petitioner's claims are properly before this 

Court because they regard "evidence of material facts, not previously presented and heard, that 

requires vacation of her conviction or sentence in the interest of justice." 22 O.S. § 1080 (d). 

( emphasis added) 

Petitioner's claims are also properly before this court because her conviction and 

sentence violate the United States and (?klahoma Constitutions. See 22 O.S. § 1080 (a). 

Petitioner' s claims establish that if not for the constitutional errors that Petitioner is challenging, 

there is a reasonable probability that the outcome of her criminal proceedings would have been 

different. Petitioner's claims also demonstrate that her conviction, sentence and continuing 

incarceration are fundamental miscarriages of justice. 

4 



Clearly, Petitioner's trial and appellate counsel rendered deficient assistance; and 

although Petitioner's claims mandate relief, Petitioner has been gravely prejudiced by her 

conviction and by years of incarceration through trial, appellate and collateral litigation that has 

been fraught with errors. In this action, Petitioner is representing herself, and she herself is a 

layperson with only a limited understanding of our justice system's intricate rules and 

procedures. Petitioner does have a inveterate sense of what justice means, though; and she 

believes that justice in her case means allowing the truth to surface-without delay-in this 

Court, even though the Tulsa County District Attorney has suggested in his Response that this 

Court should keep the truth buried with some procedural bar. Plainly,justice does not mean that 

this Court should pennit the Tulsa County District Attorney to prolong or preserve a guilty 

verdict in Petitioner's case at the expense of a fair and reliable result based on the truth. 

Throughout Petitioner's trial, the Tulsa County District Attorney wrongly portrayed 

Petitioner as a lying, violent, sadomasochistic, sociopathic, psychotic murderer. Petitioner's 

claims prove that the District Attorney was wrong about all of these things. In short, Petitioner's 

claims prove that she was telling this Court the truth: that she was a battered woman in fear for 

her life when she shot Terry Carlton. 

Although Petitioner does not have an especially good understanding of the intricacies of 

our justice system's rules and procedures, she is painfully conscious of the facts in her case that 

she now presents to this Court in this Application. Petitioner's claims prove to this Court that her 

conviction and sentence are even more manifest miscarriages of justice in that Petitioner's claims 

also prove to this Court that she was the victim-not Terry Carlton. Carlton died because he was 

trying once again to sodomize, beat and bloody Petitioner; and because he was going to kill 

Petitioner. 

5 
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Carlton was an incessantly imminent threat to Petitioner's life. Carlton had repeatedly 

raped, sodomized, beat and bloodied Petitioner; and Carlton did this to Petitioner while he 

himself was infected with a potentially deadly, communicable disease, Hepatitis C (Petitioner 

does not have Hepatitis C). Each time Petitioner tried to get away from Carlton, he became more 

violent. When Petitioner gathered enough courage to make their separation absolutely final, 

Carlton continued to stalk Petitioner and repeatedly broke into her home. Carlton repeatedly 

ransacked and pillaged Petitioner's home. Carlton repeatedly attacked Petitioner in her home; 

and also kidnapped her from her home and took her to his house, where he then held her captive. 

Carlton repeatedly threatened to kill Petitioner in numerous heinous ways. Carlton wielded 

numerous weapons against Petitioner, including: pistols, knives, bats, stun guns, police batons, 

and pepper spray. Petitioner believed that Carlton was going to kill her. 

Petitioner tried exhaustingly to get help from others, including Tulsa Police officers; but 

Carlton repeatedly lied to and otherwise manipulated Tulsa Police officers when Petitioner 

sought help from them. When Petitioner sought help from this Court, Carlton defied this Court 

by repeatedly violating protective orders that this Court issued to Petitioner. Once, Tulsa Police 

officers even refused to enforce Carlton's repeated violations of an emergency protective order 

issued to Petitioner by this Court. 

Tulsa Police officers only arrested Carlton on one occasion, and that was for having a 

loaded pistol and a stun gun at Petitioner's home. Later, Carlton had so little regard for this 

Court that he did not even bother to show up for a court date, and this Court issued a bench 

warrant for his arrest. Carlton again defied this Court by somehow managing to circumvent this 

Court's bench warrant for his arrest. Tulsa Police officers on at least two occasio:moccurring just 

weeks prior to Carlton's death refused to protect Petitioner from Carlton by failing to enforce 

6 .. 



this Court's bench warrant for Carlton's arrest. What's more, the same Tulsa Police officers who 

refused to enforce this Court's outstanding bench warrant for Carlton instead twice had 

Petitioner locked away in a mental hospital, where she was involuntarily held for weeks and 

treated as though her fear of Carlton was some sort of paranoid delusion. In reality, Carlton was 

an incessantly imminent threat to Petitioner that could not be remedied for her by relying on 

others, including Tulsa Police officers, for protection. 

Left free by Tulsa Police officers in defiance of this Court's warrant for his arrest, 

Carlton even managed to stalk, intimidate and threaten Petitioner while she was hospitalized. 

Carlton's behavior was so hostile and strange that he even disturbed the staff at the mental 

hospital when he showed up there and forcibly confronted Petitioner. Petitioner was released 

from the hospital the next day into the "12 & 12" program. She walked away from there, and 

returned to her home to find that Carlton had already broken into it-and ransacked and pillaged 

it-once again. That night, Petitioner sought help from the one person that she thought might be 

able to protect her from Carlton, Luke Draffin ("Draffin"); but, for the first time, Draffin would 

not see her. Draffin admitted at Petitioner's trial that Carlton had offered him thousands of 

dollars to stay away from Petitioner. 

Later, rather than wait for Carlton to attack her by surprise in her own home again, 

Petitioner went to Carlton's house desperate to make peace with him so that they both could get 

on with their lives and she could feel safe. Carlton did not want peace. Carlton wanted complete 

domination and control of Petitioner. Carlton coerced Petitioner to use drugs with him, a tactic 

commonly used by abusers to control their victims.2 Subsequently, Carlton used a gun to beat 

and rape Petitioner, and Carlton told Petitioner that he was going to kill her. Later, Carlton 

2 See Walker, Lenore E.A., · The Battered Woman Syndrome, 2"d ed. (New York: Springer Publisrung 
Company, 2000), 34-35, 95-96. 
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handcuffed Petitioner and told her that he was going to sodomize and kill her. Petitioner was 

terrified, and she shot Carlton-with the same gun that he had used to rape and beat her earlier

while he was coming at her with fury in his eyes and grabbing for the gun. 

Carlton systematically and incessantly terrorized Petitioner, and he died in this act. 

Petitioner's claims prove to this Court that Carlton was an incessantly imminent threat to her life 

that could not be remedied for her by relying on others, including Tulsa Police officers, for 

protection. Petitioner's claims prove to this Court that she is innocent of first-degree murder in 

the death of Carlton, and that she had a reasonable belief in the necessity of killing Carlton in 

self-defense. 

CONCLUSION 

WHEREFORE, for all of the foregoing, this Court's failure to review Petitioner's claims 

on their merits would result in yet another fundamental miscarriage of justice in Petitioner's 

case. Petitioner's claims prove that she killed Carlton while protecting herself from yet another 

episode of abuse and brutal violence. Since that time, and for five years now, the State of 

Oklahoma has incarcerated Petitioner in one pit of abuse and violence after another. This is an 

injustice that cries out for swift and certain relief from this Court. Petitioner prays that this Court 

will hear her claims, vacate her conviction and sentence, and release her from custody. 

Respectfully submitted, 

~ 
APRIL ROSE WILKENS, Pro Se 
Central Oklahoma Correctional Facility (ClB-118) 
29501 Kickapoo 
McLoud, Oklahoma 74851 
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APRlL ROSE \V!LKENS. ) 
) 
) 
) 
) 
) 
) 
) 
) 

Petitioner,. . . 

vs. 

VICKI SHOECRAFT, Warden, 

Respondent. 

Case No. 02-CV-244-K (J) J 

ORDER 

IfiILE n 

Ff B a It 2003 t 
Phil Lombardi, Clertc 
U.$. DISTRICT COUR, 

Before the Court i.~ R.,.e~pondent's motion to dismiss petition for writ of habeas corpus for 

failure to exh~ust !l,Vailable s_ta~e. r~m.edies, (Docket #6). Petitioner i~ a state i~ate represented in this 

matter by counsel. Petitioner has filed a response to the.motion to dismiss.(#8). 

BACKGROUND 

In this 28 U.S.C. § 2254 petition for writ of habea~ c9rpus, Petitioner challenges her 

conviction on Count I, First Degree Murder, entered after a jury trial in Tulsa County District Court, 

Case No. CF-98-2173. Petitioner received a Sl?ntenc; of _Hfe impri~on..:.,nent. 

Petitioner appealed her conviction to the Oklahoma Court of Criminal Appeals ("OCCN'). 
. . . . . . . -

In its unpublished opinion affirming Petitioner's conviction, ·entered April 3, 2001 , the OCCA 

identified Petitioner1s claims as follows: (1) the evidence was insufficient .t9 sustain.Appellant's 

conviction ofMµrdei: in .the.First l)egree, (2) the trial court committed, rev~rsi\:>l~ W<?.tW..f~ljng to 

submit a jury instruction on mat1sl_a,1.,1ghter, (3) the jury should have receiyed an instrmajon for 

manslaughter, consequently trial counsel was. i:n~±Tecti:ve .. fQr ,. fa_iJing to submit the written jury 

instructi_on.on manslaughter, ( 4) Appellant received in~ffectiv~ "'s-~is1<1pc_~--9fJrj.;t~()~-11~~1.~~~!.~.HJ~'., , .. 
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counsel faile4 to_ object to a statement made by Appellant prior to her fylira1,1da w~4lgs being read 

to her by law enforcement, ( 5) the trial court erred in fmding that Appellant has waived :tier rights and 

that her confession .Wll~ freely and voluntarily made and trial counsel w~s in~ffectivf: ~n. failing to 

present to the trial court at_ trial the fact that _Appellant had been coerced int.a _maltjng the statement, 

and (6) the trial errors complained ofherein cumulatively denied Appell~t's right to a fair trial under 

the United States and Oklahoma Constitution and therefore, her conviction and sentence must be . . . . . ' . . . 

reversed. (#1 , attachment). Petitioner did not seek certiorari review in _the United_ Sta~e~ Supreme 
. . . . . ' 

Court and she has not sought post-conviction reij~fin the stat~ cp1:111s_. .. 

Petitioner filed the instailt feq~al petition for writ of habeas corpus on April 2, 2002 (#1 ). 

She asserts two (2) claims as follows: (1) ineffective assistance ofcouns~l, failure to investigate; and 

(2) ineffective assistance of_cquns~l due tQ f?41-~re p( t.~ c~~~~l.59. __ request a le~ser included ~ffense . . 

instruction. (#1). Petitioner's first claim is based on_ her allegation that trial counsel failed to 

investigate her defense, failed to procure the testimony of the Hon. Claire Eagan and 1-1:ike Cooke 

and the tape recorded evidence lll their possession, and failed to procure 911 tapes from the police 

department. Petitioner _concedes that her first claim has not been presented to the state courts of 
' . . . ···• , ,, .. . . . 

Oklahoma. See #s 1 and 8. 

The Court also notes that the record ce>ntains three (3) supplements to the briefin support of 

the petition for writ of habeas corpus (#s 11, 12, and 13). Each of the supplements was submitted 

by Petitioner Wilkens and eae:h bear_s o.~ly the signature of Petitioner .. Wilk.ens. Rule 11 ( a). Federal 

Rules of Civil Procedure, provides that "[e]very pleading, "Written motion, and oth~r paper shall be 

signed by at least one attorney of record in the attorney's individual name, or, if the party -is not 

represented by an attorney, shall be si~ed by the party." None of the three supplemental pleadings 
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filed by Petitioner bears the. attorney's signature. As a r~lt, the pleadings do not comply -with Rule 

1 l(a). Of even greater significance to th~ Court, it appears, based on the OCCA's surnmary opinion 

entered an dir~~t appeal, that none of the claim~_s11\:,mitt~d by Petitioner in her supplemental pleadings 

has been presented _to the state court~. o.f9~t~~2n1~- __ . .. .. . 

ANALYSIS 

The United States Supreme Court ~lu\.s long held that a state prisoner's federal petition should 

be dismissed if the prisoner has not exhau~ed available state r~medies as to any ofherfederal claims. 11 

Coleman v. Thompson., 501 U.S. 722, 731 (1991). To exhaust a claim, Petitioner must have "fairly 
~ • • I O • o o ' • • • o • 

presented" that specific claim to the stat.~ highest Court. See Picard v. Co~er, 404_U.~. 270, 275-76 

(1971 ). The exhaustion requirement is based on the 4octrine of comity. Coleman 501 U.S. at 731. 

Requiring exhaustion 11serves to minimize friction betyve~Il- oµr fl?.4~[~ .-~!12..~,We_systems of justice by 
' . . .. . . . ' 

allowing the State an initial opportunity to pass upon and correct alleged violations of prisoners' 

federal rights." Duckworth v. Serrano, 454 U.S. 1, 3 (1981) (per curiam). Although this Court is 
• • • 0 ~ ~ • 0 I • 

authorized by statute to deny relief on an unexhausted claim, see .28 U.S.C. § 2254{b)(2), habeas 

corpus relief can.n9t be granted unle.~s the claim has been exhausted in, the state courts, see 28 U .S. C. . •, . . . 

§ 2254(b)(l). 

As stated above, Respondent has filed a tnotio_n to dismiss th,is. petition based on Petitioner's 

failure ta exhaust available state remedies. Petitioner has objected, arguing, inter alia, that there is 

no available state.rern.:~dy and that she can deinonstrate "cause and prejudice" to overcarn,e any 

procedural bar. See #8. After carefuUy reviewing the record in this case, the Court finds that 
'· 

Petitioner ha~ presented her ~eco,nq .c.l_auTl J.~_:Jpy pg~A't~.~t~,S-t app~'½ bu_t has not pre~ented either 

her first claim concerning trial counsel's failure to ip:y-e~µgate, or a~y of the claims ~sserteq_ in her 
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supplemental ple~dings. · In addition, the Court agrees with Respondent that Petitioner_ has an_ . 

available ~t~ r~~edy, an application for post..:conViction reliet: fo-r those claims. Th~refore, the 

instant petition is a "mixed petition,~' containing both exhausted claims and.unexhau~~d c)~ms, and 

is subject to dismis~al witlwµt prejudice: Rose~. L~n~~, 455 U.S. 509 (1982) (holding that a federal 

district court must dismiss a ~;ts cpryus petition contah'1ing exhal:1sted and unexhauste4 grounds 

for relief). Petitioner may seek post-conviction relief in the state court~ 9n _heru~~~aµst~ ch1:jms _ 

by -filing an application for post-conviction relief in Tulsa County District Court, Case No. CF-98-

2173. Should the.state district court deny the relief requested, Petitioner must appeal the denial to 

the Oklahoma C91.µ1 qf.G~al-~peals. If the appellate court affirms the state district court'$ ~ep.ial 

of relief, Petitioner would tht!n return to this Court having_ exhausted her state remedies .. 

However, should the instant ~ction be d_ismiss~ wi~h,o,ut prej~dice, Petitioner would be 

required to commence a new habeas action in this Cou{! in the_ ev~nt she fails to obtain relief in the . . .. '... .. . . . ... .. .... : . . , .. 

state courts. A dismissal wi~hout prejudice of the ~tant petition would not impact the filing of a 

second petition under the fiI;ality provisions of 2.8 U.S.C,_ § 2244(b ), restricting the filing of second 

or successive ha,beas_ corpus petitions in federal district cot1rt. See Slack v. McDaniel, 529 U.S. 4 73 

(2000). In contrast, filing ofa new petition would cl.early be impacted by§ 2244(d), imposing a one

year limitations period on habeas corpus petitions. In fact, because the pend ency of this federal action 

does not serve to toll_t~e one-year limitations period, ~Duncan v. Walker, 533 U.S. 167 (2001), . - . . ... •' . . •' . . 

any effort by Petitioner to return to f~dera.l Q~~rt --~~ exh_austiJ?,g her claims may be precluded by the 

§ 2244(d) limitations period. Under the faqt? of ~s. case, the Court finds _that ~Jl the interest of 

justice, this action should not be dismissed witp.oq_~ prejudice but instead be held.Jn. ~beyance pending . . ' 

exhaustion of ay_~iJabJ~~;.t,~ .r"~ ~~~-by Peti~qJ!er. 
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Petitioner. ~s indicat~q i.p. h~r,response to the ~otion to ciismiss _that ~e Cou,rt should afford 

her the opportunity to amend her petition to omit her· unexhausted cl~!Ils. See #8 . at IO. As noted 

by Respondent in the brief in support of the motion to dismiss, "Coup.sel for P~titioner has raised 

some serious allegations about trial counsel's performance and has even obtain~~ an affidavit of . 

Federal District Judge Claire Eagan." (#7 at 5). The Court agrees with Respondent that Petitioner1s 

allegations concerning trial counsel's performance are &erious and should be. presented to the state 

courts. Noneth~less, should Petitioner wish to proceed at this time wi,th only hei exhausted claim (the 

one claim identified in the instant petition that was presented on direct appeal), she may, within 
. . 

twenty (20) days of the entry of this Order, submit an Amen4ed feti.tion raising only the exhausted 

claim and deleting all une;¢aµsted _clai_O)S ... ~ o.'¥.~Y.~r, Petitioner is advised that should she choose to .. . . .. . . . -. . . . . 

amend her petition by deleting her m1:e?'11a,usted claim(s), she may be abandoning federal review of 

those claims since she would have_. to .~o.mply 'With§ 2244(b) and§ 2244(d) in _order to ~eturn to 

federal court with a subsequent habeas petition filed after exhausting state remedies. 

If Petitioner does not file an amended.petition within twenty days of the entry of this order, 

the Court will enter .a~ ,_qi:der R~~~g this action in abeyance. Should this action. be 4.el~ in ab.eyancc, 
. . .. ~ 

the Court will require counsel for f eti.tio.11~r to provide status reports, to ·be filed eve1y sixty ( 60) 

days, outlining the steps he has taken to exhaust sJa,te gourt rem~cii~~-~d.~he progress of the matter . . ... 

in the state courts. At such time as the state court remedies have been exhaust~ Petitioner shall so 
• • • : . • • • •• • • •••• • •• • • • ,. . ...... ~ ·• - -~ •• .... .. "t., • ~ ~ . • ' . ,. • • • • 

notify the Court immecµajely, and the Court will reactivate co_nsiqer~tt~A . .P.f ? ~tj.:tj_oner' s § 2254 . ' . . . .. . ' • . .. ' 

petition. 

In light of today's Order> the Cpurt finds.Respondent's motion to dis.miss mixed petition has 

been rendered moot and should be denied on that basis. . . ' . . . . ···••,· ' ... • •• ..... .. .. : . .... . .. 
•., •• ., ~',: ,., r • • • •, .. ...... -.. -. ·, 
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ACCORDINGLY, IT IS HEREBY ORDERED that: . . . . ··•. •·. ..... .. . .. .. . . . 

l. Within ,;,,enty (20) days of the entry of this Order, or by_~~:;/_ C,, 2003, 

Petitioner may submit an am~~4.~4 petition containing only exhausted claims and deleting all 

unexhausted claims. 

2. Should Petitiori~r cl,109se i9 tl_').t _s.u9_~~.t~ -~~-t~~~ p_etitio,n ~y ~he a~_Qve~referen~ecl. ~~te, 

and to return to state coun to present her unexhausted claims, the Court will enter an Order 

holding the instaot action in ?,beyance pending exhaustion of availabJ~ state remedi~_s .. Should 

this. action be hel4 in abeyance, the Court will require counsel for Petitioner to provide status 

reports, to be filed every sixty _(60) days1 outlining the steps he has taken to exhaust state . 

court remedies and the progress of the matter in the state courts. At _sµ9h time as the state 

court remedies have been exha:,1sted, Petitioner sh.all so notify the Court immediately, and the 

Court will reactivate co7l:si_ger~,n.~p of:P,~titiQ_I?-~) § 2254 petition . . , .. . ., . ' . 

3. Respondent"' s moti_on tQ. dismiss .!'$.~ petition (Docket #6) is declared moot. 

4. Petitioner is admonished that.any pleading submitted in this matter must comply with Fed. R. 

Civ. P. ll(a). 

SO ORDERED THIS ~ day of February, 2003 . 

~(_,~ 
~ RN, Chief Judge 
UNITED STATES DISTRICT COURT 
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